JACQUELINE M. (RINKER) PACACHA, :IN THE COURT OF COMMON PLEAS OF
: LYCOMING COUNTY, PENNSYLVANIA

Paintff
VS. : NO: 94-20,571

FRANKLIN O. RINKER, IIl,
: CIVIL ACTION - LAW
Defendant : PETITION FOR SPECIAL RELIEF

OPINION AND ORDER

This matter is before the Court on the plaintiff, Jacqueline M. (Rinker) Pacacha:s Petition
for Specia Relief, filed June 8, 1998. The matter came to be heard before the Court on November 10,
1998, a which time a decision was deferred pending the submission of additiona briefing by the parties*

The Petitioner seeks an interpretation and enforcement of the provisonsof a1984 Marita
Settlement Agreement entered into with the Respondent so as to alow Petitioner the right to claim the
parties youngest of two children as a deduction for federa income tax purposes. Initidly the Agreement
had provided that both children would be clamed for tax deduction purposes by Respondent.
Subsequently, in 1987 the parties orally agreed that the oldest child would be claimed asatax deduction by
Petitioner. Theoldest childisnow age 21 and asenior in college. Theyoungest isnow age 18 and asenior

inhigh school. Petitioner assertsthat under the current 1.R.S. Code and regulations, sncethe youngest child

The Court has received and considered the letter brief of Attorney T. Max Hall on behaf of the
Pantiff-Petitioner filed November 25, 1998 and the brief of Attorney Richard A. Gahr on behdf of
Defendant-Respondent filed December 10, 1998.



liveswith her sheis entitled to the tax deduction attributable to the child, absent a prior (to 1987) written
agreement to the contrary.?

The parties entered into the Property Settlement Agreement® on June 18, 1984. The
Agreement providesthat in consequence of disputes and differences between them and in contemplation of
divorce, the parties committed to writing their agreement concerning living separate and gpart, an intent to
obtain a no-fault divorce, resolving issues relating to red estate and tangible persond property, medica
insurance, dimony, school tuition, the husband-s business known as Dura- Clean Master Cleanersand the
issue giving rise to the present dispute before the Court. Paragraph 10 of the Agreement provides:

10. CONCERNING FEDERAL INCOME TAX: Wife and husband

agree that under the present circumstances, husband shdl be entitled to
take the two children as deductions on his Federal Income Tax Return.

*Petitioner asserts that the tax code recognizes the vaidity of the 1984 agreement alowing
Respondent to claim both children as deductions because it was entered into prior to 1987.

%See, Exhibit (A) to Plaintiff-s Petition for Specid Relief filed June 8, 1998.



In the Petitioner-s request for specid rdief, it is asserted that the parties circumstances have changed
subgtantialy since the Agreement was origindly entered into in 1984, and that asaresult this Court should
modify or rescind paragraph 10 and declarethat (1) itisno longer valid and/or enforceable and (2) that the
wifeshould hereafter be entitled to take the two children as deductions on her Federa Income Tax Return.*
The Respondent argues that this Court iswithout jurisdiction to entertain arequest for specid relief. This

Court agrees with the Respondent=s position.

*Evidencewasintroduced at the November 10, 1998 proceeding beforethis Court asto changein
circumstances. Among those circumstanceswere thefollowing: in 1985 Petitioner [eft the marital resdence;
in 1985 she remarried; in 1987 the Agreement was modified in writing as to payment of the childrerrs
school tuition; in 1987 Petitioner started to claim the oldest child asatax deduction with Respondent=soral
consent; in 1988 Petitioner became employed, part-time; sheis now employed full-time.



On October 11, 1984, afinad Decree in Divorce was entered in this case in which "the
Court gpprove[d the Property Settlement Agreement], merging into the Decree any provision for child
support and incorporating dl other provisons” Thus, the paragraph of the Agreement now at issue, "10.

Concerning Federal Income Tax," is not merged into the Decree. It is a fundamenta and well-settled

principle of law in this Commonwedlth that when a property settlement agreement isincorporated but not
merged with the final decree of court, it survives as an independent contract which is enforceable by
traditional contract principles and is not subject to the court=s continuing jurisdiction for modification
purposes.” Sorace V. Sorace, 440 Pa. Super. 75, 655 A.2d 125 (1995), appeal denied, 542 Pa. 673,
668 A.2d 1135 (1995). Itisthusclear that paragraph 10 may not be modified by the Court based on the
parties asserted changein circumstance; rather, it hastheforce and effect of awritten contract betweenthe
parties, beyond the scope of the divorce decree. Nessa v. Nessa, 399 Pa. Super. 59, 581 A.2d 674
(1990); Wareham by Trout v. Wareham,  Pa Super.  , 716 A.2d 674 (1998). Onthisbasis,

therefore, it is necessary that the Court dismiss the Petition for Specia Relief.®

The brief of both parties acknowledges this principle.

®Although not necessary to the Court=sholding in thismatter, the Court would notefor the benefit of
the partiesthat the Court findsthe well-reasoned and cogently- presented argument of the Respondent as et
forth in the brief of December 10, 1998 to be extremely persuasive on the issue of the proper contract
interpretation to be given in theinstant matter, weretheissue presented by way of arequest for declaratory
relief. Smply stated, the language of paragraph 10 onitsface is not ambiguous. The parties agreed that
Respondent was to have the benefit of the tax deduction because of the existing circumstances. The
Agreement clearly does not provide that a change in circumstances ror what change of circumstances
should or would effect either a change of or re-negotiation of this provison. Among the additiond sdlient
points to be noted in this regard is the fact that paragraph 12 of the Property Settlement Agreement
concerning findity, merger and governing laws specificaly provides that ""'no modification or waiver of the
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terms hereof shal bevaid unlessinwriting and sgned by both parties, executed with the same formdity of
this agreement,” followed by language of integration. Clearly, no evidence of such awritten agreement has
been presented or suggested inthiscase. Secondly, the Respondent correctly observesthat therewould be
no independent basis upon which a court could rescind the contract, as there is no alegation of fraud,
mistake or fallure of consideration. See, New-Com Corp. v. the State of Gafney, 72 B.R. 90 (1987).
Thirdly, under the time-honored principle of contra proferentem, to the extent there is any arguable
ambiguity inthelanguage of paragraph 10, thisambiguity must be congtrued againgt the drafter (recognizing
there may be afactud issuethat Plaintiff-sthen counsel represented "both" parties) and in favor of the other
party if the latter=s interpretation is reasonable. See, State Public School Building Authority v.
Quandel, 137 Pa. Cmwilth. 252, 585 A.2d 1136 (1991); Restatement (Second) of Contracts, " 206. This
Court would specificdly find that the Respondent:s interpretation is reasonable. Lastly, the Court is
convinced the Respondent prevents a convincing argument that the Plaintiff in the circumstances should be
equitably estopped from asserting paragraph 10 of the Agreement should be invalidated, inasmuch asthe
ingtant Petition is presented fourteen year s after the Agreement waswritten and the Petitioner contended
grongly at the evidentiary hearing the circumstances of the parties changed dmost immediately following the
execution of the Agreement. Thisis further buttressed by the parties in fact anending the Agreement by
writing in 1987 as would relae to payment of the childreres private schodl tuition. Thus, it may be
concluded the Plaintiff should be barred by her conduct of waiting so long (especidly until atimewhen she
most likely no longer will be able to claim the oldest child as atax deduction) before seeking to modify or
rescind the Agreement, if the Respondent can demongtrate harm asaresult of thedelay. Thefinancid harm
to Respondent is obvious. In summary, this Court is not inclined to effectively reform the parties
Agreement by adding aprovision sought by Petitioner to the effect that if circumstances change after Sgning
the Agreement paragraph 10 isvoid.



ORDER
AND NOW, this 20" day of January 1999, for the reasons set forth in the foregoing
Opinion, the Plaintiff:s Petition for Special Relief filed June 8, 1998 is hereby DENIED and
DISMISSED.

BY THE COURT,

WILLIAM S. KIESER, JUDGE

cc: Court Administrator
T. Max Hall, Esquire
Richard A. Gahr, Esquire
Judges
Leo F. Klementovich, Esquire
Gary L. Weber, Esquire, Lycoming Reporter



