ROBERT A. WEIN and ELLEN HARRIS, : IN THE COURT OF COMMON PLEAS OF
Individualy and as Co-Adminigratorsof the : LYCOMING COUNTY, PENNSYLVANIA
Estate of CHRISTIAN A. WEIN, Deceased
DAWN MARIE WEIN COUNTS and
ERIC ALLEN WEIN,

Haintiffs

VS. : NO. 96-01,744

THE WILLIAMSPORT HOSPITAL AND : CIVIL ACTION - LAW

MEDICAL CENTER; MICHAEL J. : PRELIMINARY OBJECTIONS OF DEFENDANT

DIXON, M.D. and CHARLES M. : THE WILLIAMSPORT HOSPITAL AND

BURZYNSKI, D.D.S,, : MEDICAL CENTER TO PLAINTIFFS
Defendants : COMPLAINT

OPINION AND ORDER

Background.

This Opinion and Order are entered this 24" day of May 1999, in determination of the
Preiminary Objections of the Defendant Michad J. Dixon, M.D., filed January 11, 1999 and Preliminary
Objections filed by Williamsport Hospitd and Medicd Center on January 12, 1999 to the Plaintiffs
Complaint.” The Complaint includes dlegations that Christian A. Welin, then age 29 and assertedly
“deveopmentaly challenged” whileapatient at the Williamsport Hospita and Medica Center (hereinafter
“Hospital”) died on October 29, 1996, after atons|lectomy and removal of adenoids procedure had been
performed by Defendant Dr. Michad J. Dixon (hereinafter “Dr. Dixon”) a the Hospital October 25, 1996.
The Complaint further dlegesthat the deceased, following the surgery, exhibited obvious Sgns of ablocked
arway passage which the Defendantsfailed to adequately diagnose, monitor or treat and that asaresult on

October 27, 1996 after 5:00 p.m. the deceased went into respiratory arrest. Plaintiffs also dlege that the

* Argument was held on these objections and other motions March 5, 1999.



actsof medica negligence and the deceased’ sdeterioration and respiratory arrest werewitnessed in part by
some of the family member Pantiffs.

The Court will disoose of the prdiminary objections by the subject matter of the issues
raised by the objections of each Defendant.

Il. Informed Consent.

Defendant Hospitd and Defendant Dr. Dixon both object to the dlegations set forth under
Count 3 asto informed consent.
Faintiffs have dtipulated that they cannot maintain a cause of action againgt Defendant
Hospital under informed consent. An gppropriate order sustaining that Demur will be entered.
As to the Defendant Dr. Dixon the demur is based upon the hedth Care Services
Malpractice Act, 40 P.s. 81301.811-A that requiresinformed consent to be given only when aphysician
performs surgery, administers anesthesia, radiation, chemotherapy, blood transfusions or experimenta
medication or devices or insertsasurgica device or gppliance. Count 3 of Plaintiffs Complaint dleging the
lack of informed consent asserts Doctor Dixon was negligent in failing to adequatdly inform and advise the
Pantiff parents concerning the risks involved in the methods of care and treatment rendered to their
deceased child, as a patient, asfollows:
1) the risks the patient would incur for not following the same-day surgery discharge
ingructions;
2) falling to advise asto the choice between the surgery being conducted on an overnight-
inpatient bas's as opposed to choosing to undergo outpatient surgery with same day

discharge;



3) the necessity for and consequences of the dosisity and combination of drugs given as
part and parcel of the surgica procedure and follow-up thereto;
4) follow-upmedicd care, treetment and necessary equipment for usein recovery/heding
process;

5) devdopmentdly chdlenged patient’s specid wishes,

6) anxiety; and

7) swdlowing issues.
As contended by Defendants al of Plaintiffs clams under Count 3 as well as the rest of the Complaint
againg Dr. Dixon does not dlege any error in the surgica procedure but rather the Plaintiffs clams rest
upon Dr. Dixon’ s post-operdive cares, especidly asto adminidration of drugs, monitoring and examination.

Informed consent should only apply to casesinvolving surgery as provided by the Hedth
Care Services Mdpractice Act. Seealso, Malloy v. Shannahan, 421 A.2d 803 (Pa. Super. 1980) and
Boyer v. Smith, 497 A.2d 646 (Pa. Super. 1985). Itisnot clear to this Court at this pleading stage that
the complaints of the Plaintiffs under Count 3 are not inintringic part of the informed decision to undergo a
surgical procedure and what optionsasto aparticular procedure should be elected by apatient. Essentidly
the lack of informed consent isto betreated under a battery standard and not anegligent standard, asgptly
contended in Defendant” brief and stated inthe case of Mour v. Raeuschle 529 Pa. 394, 604 A.2d 1003
(Pa. Super. 1992). Thus, if one were to give the consent to suffering abattery, it would seem logicd that
one should be made aware of the likely aftermath of the battery if the same is not readily gpparent. The
aftermath of surgical battery isobvioudy not readily gpparent to alay person or person in the position of the

parents of the deceased minor patient. Therefore, the demurrer of Dr. Dixon to Count 3 will be DENIED.
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See also, Stover v. Association of Thoracic and Cardiovascular Surgeons, 635 a.2d 1047 (Pa
Super. 1993).

However, inasmuch as Plantiffs brief acknowledges that paragraphs 67 and 68 and the
other alegations asto lack of informed consent could have been more specificaly and clearly set forth an
amended complaint as to these dlegations should be filed.

l. Punitive Damages.

Both Defendants object to the 5" Count of Plaintiffs Complaint, which asserts daimsfor
punitive damages. Defendants accurately argue a punitive damage clam is not a separate cause of action
but is to be pleaded as part of the count dleging negligence againgt a particular individua defendant. In
addition, the Defendants correctly argue that punitive damages are not recoverable for acts congtituting
ordinary negligence but are awarded under Pennsylvanialaw only when the acts of ingppropriate conduct
amounts to being outrageous, such as being performed with a bad motive or being performed with a
recklessindifferenceto theinterest of others. Plaintiffsacknowledge bad motiveisnot dleged inany part of
the Complaint. The issue then is whether or not the acts conplained of are of reckless indifference.
Reckless indifference may be shown where acts of an unreasonable character are intentiondly done in
disregard of risk known to the actor or otherwise so obvious that the actor must have been aware of the
gtuation which was s0 greet asto makeiit highly probable that harm would follow. See Smith v. Brown,
423 a2d 743 (Pa. Super. 1980). The Plaintiffs Complaint alleges that the deceased minor patient was
known to both Defendants to be physicaly and mentaly challenged and wasin aknown and obviousrisk
gtuation following histonsl/adenoids surgery procedure when he displayed obviouswarning Sgnsof airway

obstruction. These warning Sgns are said to be “. . .unwillingness to swdlow or take anything oraly,
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extreme nervousness and agitation, unwillingness to go to deegp and unwillingness to lie down. . . "
Paragraph 74.2 of Complaint. Plaintiffs alege that despite these known risks and obvious dangers the
Defendants failed to take any action to treat the airway blockage over aperiod of two daysor to dleviate
the condition even though they knew through vitd sgns, urine output and hydration Sgns the patient was
deteriorating and hislifewasat peril. Plaintiffsaso assert that ingppropriate drug therapy was administered
a the same time patient was deteriorating and that the drug therapy was administered in violation or
contrary to known protocols and known medical authority. The Plaintiffs dso contend that the Hospital
falled or refused to have appropriate equipment availableto treet the life- threatening condition of the minor
patient. All these things Plaintiffs assert amount to reckless indifference to the interests of the deceased
minor patient.

The Court cannot say as a matter of law that such contentions on the part of the Flaintiffs
would not sustain adam for punitive damagesif gppropriately pleaded in the complaint, identifying which
dlegations of reckless indifference are being aleged againgt which Defendant and proven a trid. The
preliminary objection of each Defendant will be GRANTED; however, Rantiffs may re-plead an
gopropriate clam for punitive damages as to each Defendant. If Plaintiffs can dlege sufficient facts to
sugtainaclam for punitive damages againg ether Defendant such facts should not be set forth asaseparate
count.

Il. Emoctiona Distress.

Defendants dso both demur to the claims set forth in Count 4 of dl Plaintiffs againgt both
Defendantsfor the negligent infliction of emotiond distress. Flaintiffsreedily acknowledgethat theemotiond

distress clam cannot be maintained on behdf of any Plaintiffs except perhaps Robert A. Wein, the Plaintiff



Father of the deceased who witnessed the events of October 27, 1996, when the code was initiated
together with the adminidration of CPR, intubation and subsequently physical condition and actions of his
son.? If so, giventhe obvious closere ationship of father and son under the sandards enunciated by Lovev.
Cramer aclamfor emotiond distressmay exigt in favor of the Plaintiff Fether. Defendants contend that the
Father cannot maintain such an action ether snce there was no particular trestment or event, which he
observed which caused distress to his child, the deceased patient, nor did he witness his son’s death.
Paintiffson the other hand contended at argument that under the case of Lovev. Cramer, 606 A.2d 1175
(Pa. Super. 1992) the Father Plaintiff’ switnessing of hisson’ sdeteriorating condition during severd daysof
hospitdization dueto Defendart’ sfailureto provide sufficient medica care and ultimately witnessng hisson
ceasing

breathing, becoming cyanotic and acode procedure being initiated by the Hospitd issufficient factud basis
fromwhich ajury may determinethat the Father waswiththe son during the occurrence of medica careand
suffered a shock resulting from direct emotiond impact upon him as he sensed and contemporaneoudy
observed the acts of negligent medical care. Inthiscasethereisno question that the Plaintiff Father alleged
improper medica treatment and sensed and contemporaneoudy observed hisson’ srapid deterioration and

lack of care and increasing non-response to trestment which lasted over severa days.

? The Complaint is ambiguous as to what observations were made by the Plaintiff Father and the impact
of those observations upon him. For example, paragraphs 35 and 36 State the Father was with hisson
at 8:30 am. and throughout the day of October 27, 1996 and paragraph 42 states Father was present
at 5:30 p.m. The Complaint does not say what the Father observed between these times nor what
events trangpired after 5:30 p.m. the Plaintiff Father observed nor their impact upon him. Paragraphs
70 through 73, Count 1V, are broad dlegations only which assert dl the decedent’ s family members

witnessed the events leading to his demise and were emaotionaly impacted by those acts.
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It is clear that emotional distress is not recoverable for the desth. What is recoverable
under a dam for emotiond digtress is the shock and physica injuries resulting from a direct emaotiond
impact upon the observance of the negligent acts being inflicted upon the son. This Court does not believe
that theactua death of the son needsto be witnessed in order for such emotiona shock to occur. Plaintiffs
Complaint, however, does not specificaly set forth what actsthe Father actudly observed. 1t may be that
thereisno disputeto such facts nevertheess, they must be specificaly pleaded. In addition, the Complaint,
asacknowledged by the Plaintiffs counsd a argument, doesnot dlege any specific physcinjury resultingin
any physicd injury to Plantiff Father. The Court, therefore, will sustain the demurrer but will permit
Pantiffsto file an amended complaint asserting specific factsto support aclam for emotiond distressasto
the Plaintiff Father?

V. Motion to Strike/Lack of Specificity.

Defendant Dr. Dixon dso raises in the way of amotion to strike or amotion for specific
pleading objections to paragraphs 53.11 and 53.13 of the Plaintiffs Complaint which asserts negligence
againg the Doctor. As discussed by the Court a argument the dlegations are overly broad and non
gpecific. The preliminary objections of the Defendant to those paragraphs are to be SUSTAINED.

V. Wrongful Degth

Both Defendants aso object by way of Motion to Strike and Demurrer to Count 6 of

Hantiffs Complaint which aleges acdam on behdf of al Plaintiffs agang both Defendants for wrongful

degth. Plaintiffs have acknowledged that this Count may not be maintained to the extent that it seeksaloss

* The Court has not attempted to decide whether the limitations upon claims for emotiona distress under
Bloom v. Dubois General Medical, 957 A.2d 671 (Pa. Super. 1991) operate as a bar to Plaintiff-
Father's clams in this case. A more specific pleading is required before such an andys's can be made
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of consortium and punitive damages. Plaintiffs aso agree the brothers and ssters of the decedent are not
proper clamants under the Wrongful Death Act.  Accordingly, the demurrer to Count 6 as origindly
pleaded will be sustained. Plaintiffs may file an appropriate amended complaint as to their clam for
wrongful death.

Based upon the foregoing the following Order is entered.

ORDER

AND NOW, this 24™ day of May 1999:

1 Asto Count 3 of Plaintiffs Complaint asto lack of confirmed consent againgt the
Defendant  Williamsport Hospitd and Medica Center, the demurrer is
SUSTAINED and such clamsshould not be asserted against said Defendant. As
to the Defendant Dr. Dixon the Motion to Strikeand Demur is DENIED; however,
a prdiminary objection as to a lack of specificity and darity is GRANTED.
Faintiffs may file an amended complaint asto Count 3 asto Defendant Dr. Dixon.

2. Asto Count 5 Punitive Damages, the Motion to Strike and/or Demur asto each of
the Defendants is GRANTED. Paintiffs may file an amended complaint as to
punitive damages in accordance with the foregoing Opinion.

3. Asto Count 4 of Fantiffs Complant, negligent infliction of emotiond disressthe
Moationto Strike of both DefendantsisGRANTED. Plantiffsmay filean amended

complaint as to those dlegations.

and/or such analysis may be an gppropriate issue for summary judgment disposition.
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4, Paragraphs 53.11 and 53.13 of Plaintiffs Complaint are STRICKEN. Paintiffs
may file an amended complaint asto those dlegations.

5. As to Count 6, Wrongful Desath, the Motion to Strike and/or Demur of each
Defendant isGRANTED. Haintiffsmay filean amended complaint asto that count
in accordance with the foregoing Opinion.

6. Any amended complaint to be filed in this matter shdl be filed by the Plaintiffs
within twenty days of the date of the filing of this Opinion. Such complaint shall
conform to any rulings made in the foregoing Opinion.

BY THE COURT,

William S. Kieser, Judge

CC: Eileen A. Grimes, CST
Clifford A. Reiders, Esquire
David R. Bahl, Esquire
C. Edward S. Mitchdll, Esquire
Robert A. Saferth, Esquire
Judges
Nancy M. Snyder, Esquire
Gary L. Weber, Esquire
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