IN THE COURT OF COMMON PLEASOF LYCOMING COUNTY, PA

G. CHOICE FUNERAL CHAPEL, INC.
Raintiff,

V. ) 97-00,975
JOSEPH L. WALKER and SARAH A.

WALKER,
Defendants

OPINION

This case involves a contract for the sae of two buildings located at 842 and 844
West Third Street in Williamsport, owned by Rev. and Mrs. Joseph Walker. These
properties were to be used to fulfill avison of Gloria Choice, owner of G. Choice Funerd
Chapd, Inc., of Philaddphia, to provide physicd shelter and spiritua guidance to recovering
drug addicts.

Trugting each other and the Lord rather than ared edtate attorney, the parties
entered into a contract for sde of the two buildings. When the initid attempt for financing
falled, the parties agreed to try other channels. In the meantime, Choice took possession.
One year later the financing was hopeless, the buildings were trashed, and the vison had
vanished. Initsplaceisalawsuit.

It is understandable that true believers would rather pray than pay an attorney.
However, this case demondirates that when considering ared estate transaction, even

Chrigtians can sometimes benefit from the advice of alawyer.



Findings of Fact

The following findings are based largely on a credibility assessment of the many
witnesses who testified at this two day non-jury trid. Much of the testimony was
contradictory—a sure Sgn that afew of these good Christians were bregking the Ninth
Commandment.! Thereis neither space nor time to detail al of the testimony presented.
Suffice it to say thet the court carefully observed each of the withesses when testifying and
carefully congdered dl of the evidence in making these findings.

During the summer of 1995 the Wakers entered into negotiations with Gloria
Choice, owner of G. Choice Funerd Chapdl, for the purchase of two buildings. 842 West
Third Street, which was used as the Walkers residence, and 844 West Third Street, which
was being used as a boarding house. Mrs. Choice told the Walkers she had aglorious
vison of using the buildings to house and counsd recovering drug addicts and othersin
need. She planned to cdl the program the “Tower of Power.” The Wakers, being
involved in smilar work, supported her idea.

On 22 September 1995 the parties entered into a contract for sale of the properties
for a purchase price of $98,000. Mrs. Choice signed for G. Choice Funeral Chapel and
paid a$12,000 deposit. Aswith most real estate contracts, the balance wasto be paid at
thetime of cloang. If the buyer defaulted on the contract the sdlers were authorized to
retain the deposit. Paragraph 9 of the contract stated:

In the event that title to the premises cannot be conveyed by SELLERS to

BUYER a settlement in accordance with the requirements of this

Agreement for Sdle, BUY ER shall have the option of taking such title as
SELLERS can convey (without any abatement of purchase price), or of

1 “Thou shdt not bear false witness againg thy neighbor.”
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terminating this Agreement for Sde and being repaid al monies paid on
account of the purchase price, as BUYER shdl elect.

The agreement was conditioned upon obtaining financing. The parties used a
previoudy prepared contract with blanks which they filled in; they dso made various
dterations by hand. Clause 16(d), containing the standard language whereby the buyer was
to obtain financing, was atered to sate that the seller was to obtain a second mortgage.
However, the find sentence of that paragraph contained no dterations and stated thet in the
event the buyer s are unable to obtain the financing, the deposit would be returned.
Tegtimony explained this discrepancy:  the parties had neglected to change the language in
thefina sentence; they fully intended for the Walkers to obtain the financing.2

When the Walker’ s bank refused to give a second mortgage the parties were not
discouraged because they believed the Lord would find away to completethe ded. Mrs.
Choice agreed to try to obtain amortgage hersdlf. In the meantime, Choice took
possession of the properties. This transfer was made in anticipation of the sde that al
believed would eventually occur. Choice was to be responsible for maintenance and
repairs to the properties, and to pay the mortgage and utilities.

In October 1995 Choice took over, leaving Mrs. Choice' s son Eddy Choicein
command. That was not awise choice. Eddy was to screen tenants, supervise the
program, maintain the buildings, and collect the rents. Unfortunately, Eddy was extremely
lax in hisduties, to say the leest. The rooming house tenants testified that he was rarely

around. Ingstead of guiding his tenants on the road to righteousness, Eddy himsdf strayed

2 Extrindc evidence as to the parties’ intent was properly admissible because the
clause was clearly ambiguous. Department of Transportation v. 1A Const. Corp., 138 Pa.
Cmwilth. 587, 588 A.2d 1327 (1991).
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from the straight and narrow after being led into temptation by afemae friend, with whom
he admitted spending his nights. No one seems to know where he spent hisdays. On one
of hisduties, however, Eddy wasfathful: he dways came around to collect therents. The
Wakers, not wanting to interfere with this brand new ministry, offered emotiona support
from a distance and trusted that al was going well.

All was not going well. Rev. Wadker’sfirg indication of this was a notice from the
Williamsport Codes Department on 16 October 1996, stating that the propertieswerein
grossdisrepair. The Wakers ingpected the properties and found extensive damage. One
witness testified thet it looked like a herd of wild eephants had stampeded through the
buildings. Another said it looked like a massive flood had raged through the interior. There
were holesin the wdls, cellings were fdling down, plaster and drywall were sagging, and
one bathroom was inoperable. Trash was strewn throughout both buildings® At 842 West
Third Street there was a hole in the roof through which one could view the heavens and
through which water gushed when it rained, fdling three floors and accumulating in the
basement. The pipes had frozen and all 18 radiators had exploded. Needlessto say, the
Walkerstook possession of the properties.

By thistime, the sde had falen through. Mrs. Choice had falled to obtain financing
because the appraisa did not support the purchase price. On 12 April 1996 she sent the
Wakers aletter expressing her willingness to re-negotiate on the sdling price. Defendant’s
Exhibit #4. On 1 July 1996 her newly retained counsdl sent aletter sating that Choice was

willing to purchase the property at $30,000, but otherwise requested to have its security

3 Rev. Walker hauled eight loads of garbage to the dump.
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depost returned. Defendant’s Exhibit #5. Forgetting that it is better to give than to receive,
the Wakers kept the money. Choice then filed this action and the Wakers countersued for

damages.

Conclusions of L aw

1 G. Choice Funera Chapd, Inc. is entitled to the return of its $12,000 deposit,
because the Walkers were not able to secure financing.
2. G. Choice Funerd Chapd isliable to the Walkers for the damage done to the

buildings in the amount of $24,294.

DISCUSSION

A. Return of the $12,000 Deposit

The contract for sdle of the properties clearly stated that the deposit was to be
returned to Choice if the properties could not be conveyed according to the terms of the
agreement. As stated above, one of these terms was that the Walkers were to secure
financing. When that effort failled Mrs. Choice agreed to seek financing on her own, which
dsofaled. Clearly, the terms of the agreement could not be complied with, through no fault
of the buyer. Therefore, Choiceis entitled to the return of its deposit.

The Wdkers argue that Mrs. Choice had given them permisson to use the money
to make various repairs and to pay the back taxes. Any conversations of that nature would

obvioudy be parol evidence, and would not normdly be admissible when congdering the



terms of an integrated written contract like thisone* McGuire v. Schneider, Inc., 368 Pa.
Super. 344, 534 A.2d 115 (1987), aff’'d, 519 Pa. 439, 548 A.2d 1223. However, counsdl
for Choice never made a specific parol evidence objection, and even questioned his own
witness, Mrs. Choice, about conversations the parties had relating to the terms of the
contract.

In any event, whether or not this evidence should be taken into the court’s
congderation makes no difference to the outcome of the clam. Even if Mrs. Choice did
permit the Wakers to use the money to pay for repairs and taxes that does not mean she
relinquished her right to have the deposit returned if the closing did not occur. It merdy
means that she did not require them to place it into escrow until the closing. She dlowed
them to make use of it in the meantime, to pay for these necessary expenses. There was no
evidence to indicate that she essentidly gave it to the Wakers. In fact, the evidence
indicates that the parties were so sure the ded would eventudly go through they did not
redly consder any other scenario. Moreover, Rev. Waker himsdf admitted on the stand
that he assumed the risk for the cost of repairsif the closng did not occur, and that if it did
occur, the expenses would have been deducted from the purchase price.

The contract clearly stated that the deposit was to be returned if the closing did not
occur, and the court must order the Wakersto do exactly that. This concluson not only
follows from the terms of the contract, but it dso produces the fairest result. Any money
spent on repairs and taxes eventudly benefitted the owner of the property, which isthe

Walkers.

4 Clause 16 of the contract states. “This Agreement sets forth the entire
understanding of the parties.”
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The Wakers argue that the parties orally agreed to extend the agreement past the
dated closng date when initid attempts at financing fell through. Of course, the Statute of
Frauds prevents this court from enforcing an ord agreement for the sde of red etate unless
one of the exceptions applies, none of which areredlevant here. 33 P.S. 81, Longv.
Brown, 399 Pa. Super. 312, 582 A.2d 359 (1990). Moreover, the agreement itself stated
that it could not be modified unless both parties agreed in writing. Section 16(f). But even if
we were to consder the parties’ intention to extend the contract, the court fails to see how
that evidence might permit the Walkers keep the $12,000 deposit-it would merely mean
that they did not have to return it right away, and could keep it until the subsequent attempts
a financing dso falled. What is reevant, however, isthat the parties maintained an ongoing
business relaionship, with the intention of eventudly trandferring title from the Wakersto
Choice. That evidenceis hdpful in congdering the next issue, namely who took possesson

of the buildings from October 1995 through October 1996.

B. Damageto the Buildings

1.  Will the Real Lessee Please Stand Up!

Throughout this entire period the Wakers believed they were deding with G.
Choice Funerd Chapdl, Inc. After dl, Choice' s name was on the contract for sdle and the
Walkers were giving up possession in anticipation of that sde. Moreover, they had
congstently dedlt primarily with Mrs. Choice, who had sgned the agreement for Choice.
Mrs. Choice dways communicated in writing them on Choice letterhead. Moreover, her

letters of 12 April 1996 and 1 July 1996 demondtrate that she was il attempting to secure



financing to purchase the properties at that time, which was well after the Walkers
relinquished possession. The Wakers were therefore unpleasantly surprised when, latein
the litigation process, Choice told them they were suing the wrong organi zation-that Tower
of Power Ministries, Inc. had been renting the buildings®

Miracles occur frequently in the Bible, but they are far less common in the business
world. This gpparent transfiguration of lessees is much more likely to be a shameess sham.
The court does not fal for such atrangparent effort to cheeat the Wakers through an
organizationa shell game. This attempt may be thwarted on three different bases.

Firgt, according to the Pennsylvania Rules of Civil Procedure, Choice is deemed to
have admitted that it was the party to whom the Wakers relinquished possesson. Rule
1029(e)(1) states that a party must specificadly deny “averments rdating to the identity of the
person by whom amaterid act was committed, the agency or employment of such person
and the ownership, possession or control of the property to ingrumentdity involved.”
Averments not specificaly denied are admitted. Rule 1029(b).

Choice never specificaly denied that it was the party who took possession of the
properties. Paragraph 27 of the Wakers New Matter avers that Choice was unable to
obtain financing by 30 October 1995, so the parties entered into a verba agreement
whereby Choice would |ease the properties on a month-to-month lease. Choicefiled a
responsive pleading stating: “Expresdy denied. To the contrary, Sdller wasto obtain

financing by the specified date.”” Choice said nothing about the averment regarding its

5 It appearsthisissue was first raised near the time for the arbitration hearing.
Immediately before the non-jury tria began, counsd for Choice made amation in limine to
exclude evidence relating to the property damage because that damage was done by the
Tower of Power.
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leasing the properties. Similarly, Choice denied generdly severa of its responses to the
Wakers Counterclam regarding damage incurred to the buildings after it took possession.

Moreover, Choice explicitly admitted taking possession. In paragraph 30, Choice
wrote: “G. Choice Funerd Chapd, Inc., was given immediate possession of the properties
owing to Plaintiff’s desre to implement ministries programs.  G. Choice Funerd Chapd,
Inc., had afiduciary responsibility to athird party—Tower of Power Minidtries, Inc.” And
findly, in paragraph 32, Choice stated:  “Premises were conveyed to Plaintiff in damaged
condition.”

Through these responses, Choice admitting taking possession of the properties not
only by neglecting to specificdly deny that dlegation, but dso by explicitly admitting it
recelved possession. Therefore, Choice will not be permitted at this late date to deny
responghility. Thet isprecisaly what Rule 1029(e)(1) is designed to prevent.

Secondly, Choice may be prohibited from denying possession due to the doctrine of
equitable estoppd. In order to gpply this doctrine the party to be estopped must have: (1)
intentiondly or negligently misrepresented some materid fact; (2) known or had reason to
know that the other party would justifiably rely on the misrepresentation; and (3) induced
the party to act to hisor her detriment based on ther judtifiable reiance upon the
misrepresented fact. Fogter v. Westmoreland Casualty Company, 145 Pa. Cmwilth. 638,
604 A.2d 1131 (1992).

This case is a perfect candidate for equitable estoppel. Choice, acting through its
agent Mrs. Choice, gave the clear impression Choice was taking possession. All

negotiations on the sae of the property were conducted in the name of Choice, and the



contract for sale was Sgned by Mrs. Choice on behaf of Choice. Possesson was
ddivered as adirect result of the pending sale, which al parties beieved would eventudly
occur. Mrs. Choice' s son, Eddy, was designated manager of the buildings.

Whileit istrue that Mrs. Choice had discussed her vison of cregting aminigry for
recovering addicts named Tower of Power, the court finds that she never told the Walkers
when she incorporated that entity, and never informed them they were relinquishing
possession to Tower of Power. The court finds the testimony of Melinda Ciletti, who stated
otherwise, to be highly uncredible. And athough the Tower of Power paid the mortgage
and other bills, dl payments were sent directly to the gppropriate businesses, so the
Walkers never saw the checks.

The Wdkers had aright to know to whom they were rdinquishing possession, for
that certainly would have influenced their decison whether to hand over their properties.
Whereas Choice was obvioudy well-blessed,® the Tower of Power had little or no assets
and gpparently il doesnot. The circumatantia evidence indicates that Tower of Power
was funded with Choice money, for it burst on the scene complete with severd employees,
including afinancid director and an Adminidrator. It was incorporated on 12 October
1995, by Mrs. Choice, probably in order to take advantage of the financial benefits of a
non-profit organization while a the same time protecting her well-heded business from
lighility.

If Mrs. Choice wanted to operate her ministry under the name of the Tower of

Power, she cartainly was freeto do that. Limited liability is one of the primary benefits of

® The Choice representatives rode into town in alimousine.
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corporations.” However, she had an obligation to make that known to the Walkers, to give
them the opportunity to decline to dedl with that entity.

Third, this Stuation would be an gppropriate time to pierce the corporate vell snce,
as discussed above, Mrs. Choice was gpparently using the corporate name of the Tower of
Power to cheat the Wakers and escape responsibility for the misdeeds of her son. When
one Uses a corporate structure to perpetrate fraud, it is gppropriate for a court to refuse to
extend to that person the benefits of the corporate form. Lumax Indudtries, Inc. v. Aultman,
543 Pa. 38, 669 A.2d 893 (1995). Fiercing the corporate vell in thisinstance would
impose ligbility on Mrs. Choice, and that isthe just resuilt.

If Tower of Power did indeed operate the rooming houses, Choiceisfreeto sue
that entity, asits sublessee, and we wish Mrs. Choice luck. In the meantime, we will not

force the Walkersto try to squeeze blood from that stone.

5. Choice s Obligations as Lessee

The testimony showed that when Choice took possession of the propertiesin
October 1995, it was pursuant to an oral understanding that Choice would pay the
mortgages on the properties and the bills for an unspecified time. Therefore, an implied
month-to-month tenancy was created.? The Walkers claim that Choice was also to take

respongbility for making dl the repairs, and the court finds their testimony on this point to be

" 1t is aso one of the reasons Adam Smith, father of capitalism, opposed
corporations.

8 Ord leasesfor less than three years are not subject to the Statute of Frauds. 68
P.S. § 250.202.
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credible. 1t dso makes sensein light of the circumstances the partieswerein a that point:
Choice wasin the process of buying the buildings, and the “rent” was paid directly to the
bank, leaving the Wakers with no profit from which to pay for repairs. Moreover, the
evidence showed that Choice® did actualy pay for some repairs, athough certainly not
enough repairs.°

Even if Choice did not agree to make dl the repairs, it would still have been subject
to standard landlord/tenant law, under which Choice had aresponghbility to maintain the
buildingsin their origind condition, less norma wear and tear. Under 68 P.S. § 250.502-
A, tenants dso have aduty to:

Not permit any person on the premises with his permission to wilfully or

wantonly destroy, deface, damage, impair, or remove any part of the

sructure or dweling unit, or the facilities, equipment, or gppurtenances

thereto or used in common, nor himsalf do any such thing.
Many witnesses testified that the buildings were in good condition before Choice took over
and deplorable condition afterward. Norma wear and tear certainly does not include
putting holes in the walls and tearing down the ceilings. Therefore, Choice must be liable for
al damage of that sort.

Asto the exploded radiators, there was a discrepancy in testimony as to the cause.
There was nothing wrong with the bailer. It has merely shut down for one of two reasons.

One expert believed it was because the water gushing through the three floors from the roof

had accumulated in the basement. Another believed Choice smply neglected to put ail in

® The checks wereissued from the Tower of Power’ s account.

10" Eddy Choice tedtified that they did this essentidly out of the goodness of their
hearts, because they could not bear to see their good tenants living in poor conditions. This
tesimony, aswell as nearly every other statement he uttered, was highly uncredible.
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the furnace. Whatever the exact cause, Choiceis clearly responsible. Eddy, as manager,
should not have alowed aflood to occur in the building, nor should he have dlowed the
furnaceto run out of oil. At the very least, Eddy should have notified the Wakers that the
furnace was not working. Instead, he did nothing. As aresult, the boiler was never

restarted, the pipes froze, and the radiators burst.

6. Calculation of Damages

Finding that Choiceis liable to the Wakers for damage to the buildings is one thing;
determining how much it owesis quite another. The Wakers have the burden of
establishing their damages to a reasonable certainty, and this court can only award an
amount supported by the evidence they have presented. That includes the cost of
trangporting 8 loads of garbage to the dump ($201.00), cost for cleaning ($250.00), and
the cost of mortgage arrears ($2337.00).

Asto the cost of the radiator replacement, Rev. Waker introduced two estimates:
one made soon after the Walkers regained possession, for $17,000, and one made on 15
March 1999, for $21,506. This discrepancy was explained by plumbing and heating
specidist Ray Mr. Bresder, who made both the estimates. Mr. Bresder testified that the
old-style radiators required are more difficult to obtain than he had origindly thought. Mr.

Bresder was a credible witness, and the court finds that the later estimate adequately

11 The court found Mr. Walker' s testimony credible on thisissue, and his testimony
is supported by the bank records he submitted. Defendant’ s exhibit #33.

2 Mr. Walker testified that the work had not been done in the meantime because
the cost was prohibitive.
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reflects the Wakers damages for the radiator replacement..

Rev. Waker dso introduced a $5,100 bill for “repairs to boiler and pipe and
radiator replacement.” This gppears to include replacement of the two radiators Rev.
Walker found on his own, but it also includes boiler work. The boiler work should not be
charged to Choice because testimony indicated that there was nothing wrong with the
bailer, dthough Rev. Waker chose to have it changed from ail to gas. Since neither the bill
nor the testimony indicated how much of the cost was for radiator replacement, the court

must decline to award the Wakers additiond damages based on that bill.
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ORDER
AND NOW, this__ day of April, 1999, the judgment of the court isthat:
1 The defendants, Joseph and Sara Walker, are ligble to the plaintiff, G. Choice
Funera Chapd, Inc., in the amount of $12,000.
2. The plaintiff, G. Choice Funerd Chapd, Inc., isliable to the defendants, Joseph and

SaraWalker, in the amount of $24,294.

THEREFORE, it is ORDERED thet judgment is entered in favor of Joseph and

SaraWalker and against G. Choice Funera Chapd, Inc. in the amount of $12,294.

BY THE COURT,

Clinton W. Smith, P.J.

CC: Dana Stuchdll, Esg., Law Clerk
Hon. Clinton W. Smith
Daniel Mathers, Esg.
George Walker, Esg.
230S. 44" &, Ste. 1
Philadelphia, PA 19104
Gary Weber, Esg., Lycoming Reporter
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