IN THE COURT OF COMMON PLEASOF LYCOMING COUNTY, PA

JUDITH ROACH,
Paintiff

V.

DEPARTMENT OF TRANSPORTATION No. 96-01,617
COMMONWEALTH OF :
PENNSYLVANIA,

Defendant

V.

ROBERT S. ROACH,
Additional Defendant

OPINION
I ssued Pursuant to Pa.R.A.P. 1925(a)

This opinion isissued to st forth the reasons why this court entered a compulsory
nonsuit againg the plaintiff, Judith Roach. After this court precluded Mrs. Roach’s expert
from testifying, Mrs. Roach had no further witnesses to present and it was clear that she had
not established aright to relief. Therefore, it wasthis court’s duty to put amerciful end to

this tortured, meritless case and dismissthe jurors.

Facts

On 1 October 1995 Robert Roach and his wife Judith took atrip on their Honda
motorcycle, with Mr. Roach driving and Mrs. Roach seated behind him. They were
traveling north on State Route 44, passageway to the sportsmen’s paradise of the lovey
Pine Creek recregtion area. Mrs. Roach was thrown from the motorcycle and badly

injured when the vehicle skidded after hitting gravel on the road.



Mrs. Roach sued the Pennsylvania Department of Transportation (PennDOT) and
PennDOT joined Mr. Roach as an additiona defendant. Mr. Roach was released from

further ligbility after his carrier paid Mrs. Roach the policy limit of $100,000.

Discussion

A court may enter acompulsory nonsuit when, a the close of aplantiff’'s caseon
lidbility, it is clear that he or she hasfailed to establish aright to relief. PaR.C.P. No.
230.1. Nonsuit was appropriate in this case because Mrs. Roach had not introduced
aufficient evidence for ajury to find PennDOT licble.

The doctrine of sovereign immunity precludes PennDOT from ligbility for injuries
sustained on its roads except in limited circumstances spelled out in 42 PaC.S.
§8522. The applicable exception in this case is the “ dangerous condition of the highway”
provison listed in § 8522(b), which states that the Commonwedlth may be ligble for “[]
dangerous condition of Commonwedth agency red estate and sdewaks, including . . .
highways under the jurisdiction of a Commonwedth agency.” Pennsylvania case law holds
that aforeign substance cannot condtitute a dangerous condition of a highway under this

exception. Fnnv. City of Philadelphia, 541 Pa. 596, 664 A.2d 1342 (1995). Both parties

have therefore Stipulated that PennDOT is not lidole for the gravel on the roadway. Thus
the issue for the jury to decide was whether PennDOT had negligently designed the highway
in amanner that caused Mrs. Roach’sinjuries.

Mr. Roach, the only fact witness regarding the accident, testified that he was driving

30-35 mph when he approached anincline. Although the speed limit was 45 mph, an S



curve sgn and a speed advisory sgn of 25 mph derted him to an upcoming curve. He
crested the hill a 30-35 mph, successfully negotiated the sharp right turn, and straightened
hismotorcycle.  While on the straightway, he spotted pea-sized gravel on the road and
downshifted but unfortunately his motorcycle hit the gravel and his vehicle did toward the
shoulder and eventudly fell to the ground. Mr. Roach explicitly sated that the gravel was
the reason the motorcycle went down.*

After Mr. Roach’ s testimony, counsdl for PennDOT requested the court to
preclude Mrs. Roach’s expert from testifying because there was no factua basis upon
which to support histesimony.?  The court held extensive discussions with counsd for al
parties in chambers, a which time counsd for Mrs. Roach made an offer of proof. Counsd
gated that the expert would testify the accident was caused by a combination of the
following factors. a substandard width of the roadway, the steep downgrade, the sharp
curves, and an inadequate Sght distance. The court precluded this expert from testifying

because the Commonweslth cannot be found liable for any one of these purported factors?

1 Mr. Roach, who was obvioudy well coached by his counsd, adso added that the
accident would not have occurred without the factors of the turn and the dope of the road.

2 Mrs. Roach aso contends that this court erred in considering PennDOT’ s motion
inlimine during trid because the motion was not properly placed before the court. This
court knows of no rule of law requiring it to disregard amotion in limine merely because it is
not in writing or because it was not presented to oppoing counsd prior to trid. Indeed, in
this case the court could not have decided the motion until after Mr. Roach had completed
histestimony. Furthermore, the court provided plaintiff’s counsd with an adequate
opportunity to argue againgt the motion and aso offered to grant plaintiff’s counse timeto
gather additiona fact witnesses. Counsdl declined that offer.

3 For this reason, the case offered by the plaintiff, Dean v. Com.. Dept. of Transp.,
718 A.2d 374 (Pa. Cmwlth.1998), is not relevant. That case held that PennDOT can be
ligble for injuries when the dangerous condition of a highway is a contributing cause that
addsto aplantiff’ sinjury, aswell astheinitid cause of theinjury. Here, however, the

-3



The court prevented the expert from testifying as to the first three factors because
there was no factua basis upon which to base such an opinion. As explained by the
Superior Court, “To endow opinion evidence with probative vaue it must be based on facts
proven or assumed, sufficient to enable the expert to form an intelligent opinion.”  Vernon
v. Stash, 367 Pa. Super. 36, 532 A.2d 441, 449 (1987) (citing cases). The facts assumed
by an expert need not be conclusively proven; it is sufficient if the evidence of record tends
to establish these assumptions. 1d. Mr. Roach, the only witness testifying to the facts of the
accident, clearly stated that he crested the hill and negotiated the turn without any problem.
Therefore, the court had no choice but to preclude the expert from testifying that the
roadway, the steep downgrade, or the sharp curve caused the accident.

The court excluded expert testimony on the fourth purported cause, inadequate
stopping Sght distance, because the court found as amatter of law that PennDot could not
be lidble for falling to set a gpeed limit low enough to dlow motorists to stop in time to avoid
hitting pearsze grave. This concluson was based on the following anaysis.

Stopping sght distance, as defined in 67 Pa. Code § 441.1, is the distance required
by adriver traveling a a given speed to stop the vehicle after an object on the roadway
becomes visbleto the driver. PennDOT’ s 1990 Highway Design Manual states that for
the safe operation of vehicles, drivers must be able to see ahead for a sufficient distance to
avoid striking an unexpected object. Therefore, roads should provide a proper sight
distance to enable a vehicle traveling at or near the speed limit to stop before reaching a

dationary object in its path. The method for ca culaing the minimum stopping sight

Commonwedth is not liable for any condition that was a substantid factor in bringing about
Mrs. Roach’sinjuries.
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distance, st forth in Pa. Code 67 8§ 201.6(v)(A), involves the interrelation of avehicle's
gpeed, the coefficient of friction with the road, and the roadway grade.

Mrs. Roach argues that according to PennDOT regulations this particular stretch of
Route 44, with a speed limit of 45 mph and a 14% downgrade, should have a sopping Site
distance of 562 feet, and that the actua stopping Site distance is 355 feet less than the
minimum safe standard.

The court rgects this argument for the following reasons. Firg, the PennDOT
regulations provide the following statement on stopping Ste distance: “For the purpose of
measuring the available stopping sight distance a a particular location, the driver’ s eye
height is assumed to be 3.50 feet above the roadway surface and the object height is
assumed to be 6 inches above the roadway surface.” 67 Pa. Code § 201.6(v)(A). This
passage demondtrates that stopping sight distance has no applicability to objectsless than
ax inches high, for the regulations do not even address stopping Sght distance for objects
that smal. Thereason for thisisobvious the purpose of caculating a stopping sght
distanceis to prevent accidents due to collison with objects, and an adequate stopping sight
distance dlows adriver to stop before hitting an object. However, objects less than six
inches high cannot generdly be seen at any disance by adriver in avehicle traveling a any
appreciable speed. Therefore, PennDOT apparently feelsthat it is not even worth
consdering those smdler objects when cdculating stopping sight distance, because it will
have no red impact on preventing accidents. Moreover, smaller objects generdly pose less
of adanger to vehicles. Infact, the court believes that the most pervasive gpplication of

stopping Sght distanceisin regard to permitting a motorists to stop in time to avoid other



vehicles, asthe few cases addressing the issue show. See Commonwealth, Department of

Transportation v. Longo, 510 A.2d 832 (Pa. Cmwlith. 1986).

The plaintiff gpparently believes that the above-quoted passage means the stopping
gght distance measurement for objects Sx inches high isaminimum caculation that should
goply to al objects lower than Six inches. Thisinterpretation isillogica because sopping
gght distance guarantees that a vehicdle traveling a the soeed limit will be aoleto sop in time
to avoid colliding with the object. There are apparently no guarantees for objects less than
gx inches high. Therefore, when adriver collides with objects smdler than Sx inches, as
happened in this case, he or she would not be able to prove that a substandard stopping
sght distance was the cause of the accident, for even if the stopping sight distance had been
exactly as caculated in the regulations, the driver still might not have seen the object.
Therefore, the court finds that the PennDOT regulations for stopping sight distance have no
gpplication to the case before the court, where the gravel on the road was less than six
inches high.

Furthermore, the court finds that PennDOT cannot be ligble for inadequate stopping
gght digtance in this case as a matter of law. Normadly, negligenceis an issue for the jury
to decide. However, when the plaintiff fails to prove the defendant engaged in wrongful
conduct that caused the plaintiff’ sinjuries, nonsuit is gppropriate because reasonable
persons could not find the defendant negligent. Engle v. Soino, 425 Pa. 254, 228 A.2d 745
(1967). That isthe case here.

The Sovereign Immunity Act, 42 PaC.S.A. § 8522(a), states that PennDOT may

be held lidble only for damages arisng out of certain negligent acts which are then



enumerated. Negligence law is founded upon the principle that one must use reasonable
care to avoid unreasonable risk of harm to others. Mazzagaiti v. Everingham by
Everingham, 512 Pa. 266, 516 A.2d 672 (1986). Defendants are not liable for every
possible risk created by their activities-only for unreasonable risks. The determination of
negligence essentidly amounts to a risk/utility andyss. As the Pennsylvania Supreme Court
has explained, the standard of care can be expressed as the “highest degree of care

precticable.” Stewart v. Motts, 539 Pa. 596, 654 A.2d 535 (1995). Similarly, the

“dangerous condition” exception to sovereign immunity has been interpreted asimposing on
the Commonwedth a duty to maintain its roadways in areasonable manner, to make them

reasonably safefor their intended purpose. McCdlav. Mura, 538 Pa. 527, 649 A.2d

646 (1994); Starr v. Veneziano, 705 A.2d 950, 952 (Pa. Cmwilth. 1998).

It is not dways easy to determine exactly where the line should be drawn, but surely
pea-szed gravel falsbedow that line. To hold the Commonwedth ligble in this case would
be to conclude that the Commonwedth should have set the speed limit low enough to
permit adriver to sop in time to avoid hitting pea-Szed gravel. That would be highly
impracticd, to say theleast. This court sncerely hopes that the Commonwed th does not
set gpeed limits according to such astandard, for that would dow traffic to avirtud crawl.

The court notes that PennDOT had posted a speed advisory of 25 mph, which Mr.
Roach had ignored. Speed advisories notify a driver of the maximum safe speed to travel
on aparticular section of aroad. That isthe most PennDOT should reasonably be required
to dointhisingance. State Route 44 isarurd road leading to the Pennsylvania Grand

Canyon and other pristine wilderness areas. This highly scenic and enjoyable trip would



turn into a tedious, agonizing journey if the gpeed limit were lowered to 25 mph.

Driving, like life itsdlf is risky—even on areasonably safe highway. Thet isthe
chance drivers take, and the price they sometimes pay, for getting behind the whed of a
vehicle. Motorcycle driversrisk an even greater chance of injury. Yet dmost everyonein
our society assumes the risk of motorized travel in order to take advantage of the most
convenient form of trangportation avallable. Those who are willing to take thisrisk must
aso be willing to bear the consegquences of an accident without automaticaly blaming
PennDQOT. For those who are not willing to take the risk, the horse and buggy remains
avaladle.

BY THE COURT,

Clinton W. Smith, Esq.
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