IN THE COURT OF COMMON PLEASOF LYCOMING COUNTY, PA

STEPHEN SARATOWSKI and
MICHELLE L. SARATOWSKI,
Hantiffs
V. : NO. 98-01,773
DEMETRI T. POULIS, M.D. and
SURGICAL ASSOCIATES OF

WILLIAMSPORT,
Defendants

OPINION and ORDER

The defendants have asked this court to dismiss this medica mapractice case
againg them because it was filed after the Satute of limitationsran. The plaintiffs have
taken cover under the discovery rule, claming Mr. Saratowski delayed because he relied
on Dr. Poulis representations that the symptoms he now complains of were not related to
the surgery he performed, or that they were norma temporary post-operative effects.
However, the plaintiffs have pointed to little evidence upon which a jury could make that
determination. Instead, it appearsthat Mr. Saratowski never went to see Dr. Poulis about
these symptoms until after the Statute of limitations had aready run. He ignored his pain
for years and postponed seeking medica help, aswell aslegd advice. Hopefully, it is not
too late for Mr. Saratowski to seek medical reief, but unfortunately, it istoo late to seek
legd relief.

Factual Background

On 18 May 1994, Dr. Poulis performed surgery on Mr. Saratowski to repair an
inguind herniain hisright testicle. Some time afterwards, Mr. Saratowski began

experiencing discomfort in hisright testicle during and after sex and numbnessin hisright



Mr. Saratowski’ s last post-operative vigt to Dr. Pouliswas on 1 July 1994. On
15 December 1994 he cdled to complain about his discomfort and was given an
appointment on 19 December 1994, which he canceled and never rescheduled. His next
vidit to Dr. Pouliswas in June 1997, after being referred by Dr. William Mattiace! After
an examination on 2 June 1997, Dr. Poulis concluded that the symptoms were not related
to the hernia surgery. Instead, he thought the problems were due to Mr. Saratowski’s
excessve weight lifting. Dr. Poulis ordered a CT scan, which showed no abnormadlities
regarding the herniarepair. After thisresult, Dr. Poulis recommended that Mr.
Saratowski see a phydatrist to evauate which muscle groups were causing the pain and
whether the exercise is exasperating it. Mr. Saratowski apparently refused to do <o,
because he feared the physiatrist would recommend rest and attempit to dissuade him from
training for an upcoming weight lifting tournament. N.T., Defendants Exhibit 1, letters of
2 June 1997 and 11 June 1997.

In February 1998, Mr. Saratowski was talking to his wife about his problemsin
the office of Dr. David Rodtgen, where she worked. Dr. Roeltgen overheard the
conversation and suggested that Mr. Saratowski set up an gppointment for an
examination, which hedid. Dr. Rodtgen diagnosed him as having ilec-inguind foca
neuropathy, caused by Dr. Poulis sfailure to protect the nerve during surgery. On 6

November 1998 Mr. Saratowski and hiswife filed this action.

! The record does not reveal why Mr. Saratowski sought medical treatment from
Dr. Mattiace.
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DISCUSSION

A motion for summary judgment may be granted when thereis no genuine issue of
materid fact regarding a necessary element of the cause of action or if, after completion of
discovery, the plaintiff has falled to produce evidence of afact essentid to prove the cause
of action. PaR.Civ.P. 1035.2. The purpose of the rule isto eliminate cases where a

party cannot prevail on aclaim or adefense. Eaddy v. Hamaty, 694 A.2d 639, 649 (Pa.

Super. 1997). In consgdering amotion for summary judgment the court must examine the

record in the light most favorable to the non-moving party. Kernsv. Methodist Hospitdl,

393 Pa. Super. 533, 574 A.2d 1068 (1990). Once amotion for summary judgment has
been filed based on indbility to prove aclam or defense, the non-moving party must filea
response identifying evidence in the record establishing that clam or defense. Rule
1035.3(3)(2).

The defendants contend the plaintiffs cannot prevall because the suit wasfiled
beyond the two-year satute of limitations. 42 P.S. § 5524(2). The plaintiffs argue that
they are protected by the discovery rule, which tolls the satute until the plaintiff knows or
in the exercise of reasonable diligence should have known of the injury and that the injury

was caused by another’s conduct. Bradley v. Ragheb, 429 Pa. Super. 616, 621, 633

A.2d 192, 194 (1993).

The discovery rule is alimited exception to the statute of limitations. It should be
goplied only in “the most limited of circumstances, where the plaintiff, despite the exercise
of reasonable diligence, was unable to discover hisor her injury or itscause.” Darymple

v. Brown, 549 Pa. 217, 701 A.2d 164, 171 (1997). The party seeking to invoke



protection under the rule bears the burden of establishing that he or she was unable to
learn about the injury despite the exercise of reasonable diligence. 1d.

Ordinarily, it isup to the jury to decide whether the plaintiff should have
discovered theinjury. However, when the undisputed facts lead to only one conclusion,
the court has the power to decide the issue as amatter of law. Haggart v. Cho, 703 A.2d
522 (Pa. Super. 1997). That isthe case here, for Mr. and Mrs. Saratowski have failed to
produce evidence to establish that their delay should be excused by the discovery rule.

The evidence for the court to consder in determining this motion for summary
judgment consists of the depositions of Mr. and Mrs. Saratowski and the office notes of
Dr. Poulis. That evidence discloses nothing to indicate that Dr. Poulis said anything to
lead Mr. Saratowski to believe the symptoms at issue were unrelated to the surgery until
June 1997, well after the tatute of limitations had run. Neither does the evidence show
that Dr. Poulistold Mr. Saratowski that these particular symptoms were part of the
normal healing process. In fact, the evidence indicates that Mr. Saratowski never even
went back to Dr. Poulis to complain about his symptoms until June 1997.

It isundisputed that the last time Mr. Saratowski saw Dr. Poulis as follow-up to
his 18 May 1994 surgery was on 1 July 1994, and Mr. Saratowski’ s vague testimony
could not establish that he discussed his symptoms with Dr. Poulis on or before that date.
In fact, Mr. Saratowski was not even sure he experienced the numbness and pain heis
now complaining of before 1 July 1994. Heinitidly sated that immediately after the
surgery hefet pain and discomfort in the lower right abdomina region in the nature of

“generd sorenessdl around thearea” N.T. p. 16. That sgnificant pain later dropped off



to alighter pain. N.T. p. 19. Although he indicated he might have had alittle numbness
“right from the gart,” N.T. p. 22, histestimony was extremely vague and unspecific on this
point:

| don't recall specificaly whether there was [numbness] from the

beginning or nat, | don't. | just—with dl injuries and surgeriesthere's

some soreness and there' s probably some numbness and I'm saying that .

... I’'msaying | don’t know for sureif there was, but | imagine there' d

probably be something if you had surgery, but nothing the effect that | was

having later on. N.T. p. 24.

Mr. Saratowski then testified, “ At firg it was just alittle bit of astrain and pull in that area.
After that, it became area numb type fedling, got alot of numbness on theingde of my
thigh and leg and numbnessinto my testicle” N.T., pp. 21-22. Unfortunately, he cannot
seem to pinpoint when the numbness began.

Moreover, even if Mr. Saratowski did have the symptoms by 1 July 1994, thereis
no evidence he told Dr. Poulis about them. Mr. Saratowski tetified that he didn’t
remember whether he mentioned the symptoms to him in May or July of 1994. N.T. p.
23. Yet a another point he made these vague and unspecific statements about the
numbness,

That wastheinitia feding. | kept saying, wel, maybe that’s a part of the

hedling process. And | talked with him, | don’'t know how far ahead of

thiswe are, | don’t know where you are with your dates or records, only

acouple times on the phone. And | was just assured that that would

be-the numbness would be part of possibly the muscles or whatever, |

don’t know, hedling and it wouldn’'t get any sensation for awhile and it

would be like that under normal circumstances.

N.T., p. 22.
Although Mr. Saratowski made this vague alegation of being assured the

numbness was normd, he does not say explicitly who told him so, or when. Moreover, it
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contradicts his own testimony that he never talked to Dr. Poulis on the phone, N.T. p. 38,
and that he did not remember discussing the symptoms with Dr. Poulis. N.T. p. 23.
Mr. Saratowski aso testified,
| seem to think that we discussed it alittle bit. But | seem to think that that
was the case where he said to me that because of the surgery I'd have
some numbness for awhile. . . . | don't recdl specificaly whether there
was [numbness] from the beginning or nat, | don't. | just—with Al injuries
and surgeries there' s some soreness and there's probably some numbness
and I'msayingthat . ... I'msaying | don't know for sureif there was, but
| imagine there d probably be something if you had surgery, but nothing
the effect that | was having later on.
N.T. p. 24.
Mr. Saratowski later contradicted himsdlf again on this point. When asked
whether he called Dr. Poulisimmediately after the pain Sarted, he answered,
| don’'t recall. I’'m surethat | was concerned about it and-but it's very
hard for me to remember exactly what | discussed or did immediately
after. 1think | just basically thought it was part of the Stuation for awhile.
And something leads meto believethat | caled the office sometime after

that, but | didn’t talk with the physician directly, but | can’'t recall. If
there’ s nothing in the record, then obvioudy it would not say that | did so -

N.T. p. 38

Moreover, even if Mr. Saratowski had experienced the pain and numbness, even
if hetold Dr. Poulis about it, and even if Dr. Poulistold him it was part of the norma
healing process and would continue for awhile, Mr. Saratowski till was not judtified in
waiting over three yearsto inquire about it. Although the Satute of limitations would have
been tolled for a period of time during which a reasonable person would believe the
norma healing process might be at work, three yearsis far too long to wait for post-

operative recovery.



In contrast to Mr. Saratowski’ s vague and contradictory statements, Mrs.
Saratowski’ s testimony was very clear. She stated that the first indication of any problem
occurred a couple of months after the surgery, the first time they had sex, which was after
1July 1994. N.T., pp. 78-79.2 At that time, Mr. Saratowski complained of a numbness
in hisleg and pain after orgasm. These problems occurred each time the couple had
intercourse, which was once or twiceaweek. N.T. 81. The pain remained through the
rest of 1994, and became so severe that “he couldn’'t stand it anymore,” N.T. p. 83.
Obvioudy, this put quite akink in the couple s sex life, and findly Mrs. Saratowski
couldn’'t stand it anymore, either. She convinced her husband to cdl Dr. Poulisto find
out if the problemwasnorma. N.T. p. 83.

Mr. Saratowski caled Dr. Poulis office on 15 December 1994 to complain about
pan in hisright testicle, particularly after orgasm. He was given an gppointment on 19
December 1994, which he canceled due to bunion surgery the next day. Dr. Poulis' office
notes gate that Mr. Saratowski wasto cal after the first of the year to reschedule his
gppointment. However, he never did, despite the fact that his problems continued for the
next severd years, and even grew worse. In fact, Mr. Saratowski might never have done
anything about the problem if it had not been for the fact thet three yearslater Dr.
Roeltgen happened to overhear Mr. Saratowski talking about his problems and invited
him to make an gppointment.

The office notes of Dr. Poulis confirm Mrs. Saratowski’ s testimony that the

2 The court notes that this testimony is consistent with paragraph 8 of the
Complaint, which states, “ Severa months after the said surgery, Plaintiff, Stephen
Saratowski began experiencing discomfort in hisright testicle.”
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problems did not begin until after Mr. Saratowski’ s last gppointment, in 1 July 1994, and
that Mr. Saratowski did not notify his office about the symptoms until 15 December 1994.
A note entered on 1 July 1994 Sates.

Stephen Saratowski -- He comesin today and heisdoing well. He has

no complaints. Hiswounds are hedling nicdly and he is back a work.

Examination today reved s that the eczema has settled down in hisgroin

and thetesticleisnormd. There are no signs of recurrences and the woud

has hedled nicely. Hewill see us back as needed.

The next contact with Mr. Saratowski is the 15 December 1994 phone call, when he
complained of pain in hisright testicle after orgasm and set up the gppointment he did not
keep. The next contact was on 2 June 1997, when he was referred by Dr. Matthiace, as
discussed above.

In short, the evidence shows that although Mr. Saratowski had some genera pain
immediately after his surgery, the specific symptoms he now complains of developed after
his 1 July 1994 vigt with Dr. Poulis. And since Mr. Saratowski had no further contact
with Dr. Poulis until June 1997, Dr. Poulis could not have advised him either that the
symptoms were atemporary part of the norma healing process or that the condition was
muscular.

At the very latedt, then, the Satute of limitations would have begun to run on 15
December 1994, when Mr. Saratowski caled Dr. Poulis office to complain. Obvioudy,

at that point he knew about the symptoms and seven months had passed since the

surgery—plenty of time to dert him to the fact that these were not the normd, temporary

% Indeed, the only evidence regarding Dr. Poulis opinion as to the cause being
muscular occurred in June 1997, long after the dtatute of limitations had run.
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postoperative symptoms one might expect.

The discovery rule should be gpplied only to those individuas who could not have
discovered the negligence within the Satute of limitations. Mr. Saratowski is no such
individud. He certainly knew about his symptoms and could not reasonably have
concluded they were unrelated to the surgery. Even if he had been told they were norma
symptoms of recovery, no reasonable person could expect them to last that long.

Why would any hedthy mae ignore numbnessin hisleg and pain during sex for
severd years? Mrs. Saratowski gave us her explanation:  he's“not acomplainer.” N.T.
p. 82. When she nagged him to take action and call adoctor, hejust said “yeah, yeah,
yeah, okay, | will.” N.T. p. 82. Shefurther explained, “And, you know, and then with his
busy work schedule, my son in footbal and stuff, you know, it just dipsyour mind. You
know, you start deding with it every day and it’ s there and it just, you know, goesin the
back of your mind.” N.T. p. 83.

Mr. Saratowski’ s testimony reveds that dthough he was experiencing much pain
and discomfort he refused to take action, instead repeatedly telling himsdlf that he could
handle the pain and that everything would be dl right. The record aso showsthat Mr.
Saratowski was afrad of being told he must reduce or stop his body building activity,
which was an important part of hislife. See N.T. Defendant’s Exhibit 1, 11 June 1997

letter from Dr. Poulisto Dr. Wallace* Mr. Saratowski is obvioudy avery physicaly

4 Dr. Pouliswrites, “It is my impression that certainly easing off on his exercise
routine would be of benefit and at least giving him partid relief of his symptoms. Hefeds
that he can go on and will continue training for his upcoming September tournament. |
have recommended a physatrist so that he can evaluate more fully which muscle groups
areinvolved in causng pain and whether the exercise is exacerbating it which is my belief,
but at this point, he wishesto not do that because he fedls that the physiatrist would
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active person, with a passon for weight training, and he was very resstant to changing his
lifestyle. He gtated, “I wanted to continue to stay in shape for bunches of reasons as |
sad, my job, thingsthat | do, my life style, my way of life. Everything wasdl centered
around that sort of thing.” N.T. p. 46. Hedid not take action until he was roped into
doing 0, by hiswife or by fortuitous circumstances such as complaining of his symptoms
in the presence of adoctor.

While the precise reason for Mr. Saratowski’ s procrastination is unclear, one thing
iscertan: it was not due to reiance on satements by Dr. Poulis. The record smply does
not support that alegation, and therefore Mr. and Mrs. Saratowski have not met their

burden of showing that the discovery rule should apply.

Conclusion
In America, no oneis forced to seek medical trestment to learn the cause of their
physicd ills. However, those who choose not to must suffer the physical consequences,
aswdl asthelegd ones. Mr. Saratowski made his choice, which leaves this court with no

choice other than granting the motion for summary judgment.

recommend rest which will not dlow him to train as fully as he would like for his
tournament.”
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ORDER

AND NOW, this day of December, 1999, for the reasons that have been

gated in the above opinion, the defendants mation for summary judgment is granted and

the complaint in the above-captioned matter is dismissed.

BY THE COURT,

Clinton W. Smith, P.J.

CC: Dana Stuchell Jacques, Esg., Law Clerk
Hon. Clinton W. Smith
Gary Weber, Esq.
Matthew Patch, Esq.
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