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OPINION IN SUPPORT OF THE ORDER OF JULY 14, 1999 AND MAY 26, 2000
IN COMPLIANCE WITH RULE 1925(a) OF THE RULES OF APPELLATE PROCEDURE

Thismatter isaboundary line digoute between the parties, which began itsjourney through
the court sysem with thefiling of acomplaint by Pantiff June2, 1997. Itinvolvestherightsof the parties
to a driveway easement located between and separating the parties properties -- Pantiff Moore' s
property is Stuated to the west of the disputed area and Defendants Knarrs' to the east. The easement
area congsts of a gtrip of land referred to in earlier deeds as being a fourteen-foot wide farm road or
easement. Defendants' deeds ostensibly includethisdisputed area. The easement provides accessto the
respective properties of the parties and extends northerly from a public road, (Pa. 150 or Hopple Road),
which road abounds the southern boundaries of the properties.

After nonjury trid held October 7, 1998, the Court found, inter alia, that a visble
cartway of an unspecified width had existed upon the fourteen-foot wide easement since the 1940's,
located between two embankments and situated more toward the eastern side of the easement area. See
Non-Jury Equity Trid Adjudication/DecreeNig, filed October 23, 1998 Findings of Fect, paragraphs 15

and 18, Discussion pages 11, 12, Conclusons of Law 1 and 4. Plaintiff used the cartway until 1997,



when Defendants began filling it in and otherwise interfering with the easement areg, leading to the initia
litigation. By this Court’s Order filed October 23, 1998, Flaintiff was granted an easement in common
with Defendants to use the cartway. Plaintiff aso was declared owner in fee smple of the land in the
easement areallying west of the western edge of the cartway. Order and Decree Nig, filed October 23,
1998, paragraphs 1-2. The Pennsylvania Superior Court in a Memorandum Opinion subsequently
affirmed the determinations of this Court by Judgment dated November 30, 1999 (No. 673 MDA).

During the pendency of the initid apped, specificdly on June 7, 1999, Pantiff filed a
petition pursuant to Pa. R.A.P. 1701(b) requesting this Court to enter an order to maintain status quo
pending theapped inrdationtothecartway area. After ahearingon July 14, 1999, this Court entered an
Order directing that the Defendants should restore the eroded dirt bank to the west of the stone cartway
to the condition that it existed at the time of the Court’ s Order of October 23, 1998, by replacing the soil
and seeding the grass. The bank area to be restored in that Order was the area to which title was
awarded to Plaintiff by the prior Order. The July 14, 1999, Order described the areaas being from two
to four feet in width and would extend westerly from the sone cartway area up adope to the top of the
grass-sodded bank. Thisareahad been depicted to the Court through Plaintiff’ s photographs, asreferred
to in that Order.

The Court dso, in its Order of July 14, 1999, noted that the intent of the October 23,
1998, Order was to grant both parties the free and uninterrupted use of the cartway. The Court aso

noted in response to the Defendants contentions that the October 23, 1998 Order would not prohibit



Defendantsfrom erecting afence dong the eestern line of theright- of-way depicted in asurvey, prepared
by William C. Hilling, R.S,, referred in the prior decision (hereinafter referred to asthe* 1980 Survey”).!

Following the entry of the Superior Court Judgement on November 30, 1999, which
affirmed our 1998 decision, the next and current stage of litigation wasinitiated by contempt petitionsfiled
by each party. Plantiff filed her petition December 29, 1999, dleging that Defendants had failed to
restore the bank area west of the cartway to its origind condition as ordered. Plaintiff also asserted
Defendants counsel had informed counsd for Plantiff that Mr. Hilling had resurveyed the area at
Defendants request, and the new survey showed Defendants western property line being within the
visble catway area by three to four feet, a which location Defendants intended to erect a fence.
Defendantsfiled aresponse and counter- petition for contempt on January 7, 2000, asserting Plaintiff was
blocking the right-of-way area by placing logs dong the bottom of the embankment. Defendants dso
asked the Court to declare the new survey correct and that they not be prevented from erecting afenceon
the line that had been marked on the ground in accordance with the new survey.

A hearing was convened on both contempt petitions on March 20, 2000. At that time,
rather than proceeding with introduction of testimony counse stipul ated that this Court should mekeaview
of the property. A view had not been conducted in the 1998 proceedings. The parties proposed the
Court should view the property to see the location on the ground where Mr. Hilling,

the surveyor, had now marked the eastern line of the fourteen-foot-wide easement area, particularly

! See the Survey of William C. Hilling, R.S., 7/29/80, recorded in Lycoming County Deed Book 1097, page 146; Map
Book 44, page 53 — Defendants’ Exhibit No. 2 in the proceedings of October 1998.
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asit related to the existing cartway and dso for the Court to view thelocation of the cartway in relation of
the embankments and whether the western bank had been restored in accordance with prior orders of
court. It was agreed that the surveyor, Mr. Hilling, would be present and that the Court could question
the surveyor concerning hiswork. 1t was agreed that the Court should try to obtain enough information
from the view and the surveyor at the view to make an order which would resolvetheissuesraised inthe
respective contempt petitions.

Accordingly, the determination made by this Court which is now being appealed was
based upon this Court’ s observations made during the Site view asto thelocation of the physicd festures
ontheground. It wastheintention of the Court in our Opinion and Order of May 26, 2000, to accurately
express the full effect and purpose of our prior Ordersin relation to the actud physica location of the
western embankment, the easement, the cartway and the survey lines. This Opinion expresses this
Court’ s observations made at the site view and further details the reasons for the May 26, 2000 Order.

The Court carried out a Ste ingpection at the property on March 23, 2000. As
referenced in this Court’s Opinion and Order dated May 26, 2000, the Court found during the site
ingpection that Mr. Hilling, the surveyor, had painted orange circles on the ground surrounding pk nailsto
designate the eastern line of the fourteen-foot-wide easement area and the proposed fencelocationin a
line running northerly from the public road. Surprisngly to this Court, the orange circled pk nails were
placed in the gpproximate center of the well-established cartway, which this Court by itsprior orders had
indicated was to be an unimpeded easement for purposes of serving as adriveway for the properties of

both the Rlaintiff and Defendants.



ThisCourt’ sOctober 12, 1998 findings and conclusions, which have been affirmed by the
Superior Court, had found the visble cartway to which Plaintiff was given the right to use was located
between an embankment to the left and right and had existed in that location since &t least the 1940's.
See, Adjudication/DecreeNid filed October 23, 1998, Finding of Fact 18. The Court aso found that the
Paintiff had gainedtitle by adverse possession of the property that was situate between thewestern line of
the easement areaand the western line of the cartway, the bottom of the embankment forming thewestern
lineof thecartway. Seeld. at Findingsof Fact 18, 22, Discussion, pp. 11-12, Conclusionsof Law 1 and
4,

The 1980 survey had shown thewest line of the easement areato be marked by iron pins.
Two of the iron pins were depicted on that survey as being adjacent to telephone poles — one at the
northwest corner of the easement and the second near the southern end of the easement’ swesternline, at
thetop of abank just north of the public road right-of-way. The 1980 survey showed thewestern line of
the easement to be parald and dmost coinciding with a line established between the two poles.
Specificdly at the southern polethe pin on the survey seemed to be placed astouching thewest Sde of the
pole. These 1980 survey depictions were aso substantiated by photographs and testimony recelved at
the 1998 proceedings. I1nthose proceedingsthe Plaintiff had aso accepted the pin at the southern pole as
correctly denoting the boundary line of the property described by her deeds which aso would be the
western line of the fourteen-foot-wide easement area. See, 1d., a Finding of Fact No. 13.

Upon miaking the Siteingpection the surveyor pointed out that upon doing there-survey a
different western line was established due to avariation in the location of the pin at the northeast corner of

Defendants’ landswhich in turn dtered the location of the easement areanorthwest corner pin aswell as
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the angle at the northwest corner of the easement. Based upon this Court’ s view the new pin location at
the northwest corner of the easement was two feet east of the telephone pole rather than afew inches
fromit. Thedifferencein the angle of the western line of the easement caused the western lineto diverge
westerly from the line between the two poles (rather than being parald) to the extent that at the southern
pole the pin dencting the western line of the easement was dmost three feet west of the pole rather than
immediately adjacent toit.

The view demondrated clearly that the origina dope of the western embankment
extended to apoint which would be gpproximately 8 feet east of the pinlocation at the southern utility pole
making the bottom of the bank when restored toitsorigina location, fiveto Six feet east of that pole. This
point would constitute the western line of the cartway as found in our prior decison. The Straight line
formed by the orange circled pk nailswaslocated gpproximately six feet east of the bottom of the origina
embankment area. |f theembankment wererestored to itsorigina dope, asdirected by our prior orders,
six feet would remain between the bottom of the bank and the fence defendants proposed to erect along
the line depicted by the orange-circled pk nails. Thiswould not be asufficiently wide areafor acartway
over which normd vehicles could pass

TheMarch 2000 steview aso dearly reveded to the Court aplainly visble cartway that
was at least twelvefeet inwidth. Although the parties had not produced any evidence at the prior trid as
to the exact width of the cartway they had no disputethat it was plainly visible and wide enough for normd
vehicular traffic. A cartway of sufficient width for normd vehicles, asthis Court envisoned at thet time,
would not belessthan eight feet nor greater than twelvefeet. The photographsviewed by the Court inthe

1998 trid aso substantiated such awidth



At the October 1998 proceedings this Court had found the cartway asit had been used
was Stuate within the fourteen-foot-wide easement areaand to the eastern sde of theeasement area. See
Adjudication/Decree Nig, October 23, 1998, Finding of Fact No. 15. However, based upon the
observations made at the Site view that the bottom of the embankment adjoining the western line of the
cartway would — when restored to its origind location —bein aline six feet west of the telephone pole a
the easement’ s southern end, it became gpparent the cartway’ slocation as envisioned in the October 23,
1998 Order would be in an area arting six feet west of the pole and extend to a point east of the
telephone pole at least fourteen and perhaps as much as eighteen fedt.

Therefore, an inconsstency confronted this Court a the Site view, which had not been
evident from the 1998, or 1999 evidentiary hearings. Neverthe ess, the 2000 Ste view enabled this Court
to correctly determinethe physica location of the cartway because of the basic findingswe established in
1998. The Court’s 1998 determination indicated the cartway as used since the 1940’ s was within the
fourteen-foot-wide easement areaand that this easement areaon the west was marked by autility polein
the survey plan of Mr. Hilling. The view conducted by the Court established the cartway could not be
located entirdly within the fourteen-foot-wide easement aea, paticularly if the western line of the
easement was west of the utility poles. The 1998 determination had assumed the poles formed the
western line of the fourteen-foot-wide easement area. The 1998 determination found the cartway asiit
wasthen used to be sufficiently widefor norma vehiclesbut no evidence asto an exact width wasgivenin
those proceedings. The cartway was aso found to exist between two embankments. The embankment
areato the west had been cut back, westerly, by Defendants. That embankment had also comprised the

areato the west of the cartway which the Court in 1998 found Plaintiff owned by adverse possession.



Applying the factud observations made during the Ste view to the dear intent of this
Court’s 1998 Adjudication thet the Plaintiffs obtained the easement area west of the cartway through
adverse possession, our May 26, 2000 Order established the physicd location of thetwel vefoot cartway
to be placed o that its western line would coincide with the bottom of the embankment inasmuch asthe
view enabled this Court to determine that when the bank would be restored to its origind dope by
Defendants (asdirected by our July 14, 1999 Order, it would meet the edge of the cartway. Thesteview
demongtrated this location to be congstent with the actua physica location of the existing cartway.

The steview aso established the basisfor the determination in our May 26, 2000 Order
asto the width and physica location of the cartway in relation to the orange circled pk nails. Intheprior
proceedingsthis Court was unableto specify acartway width based upon the testimony presented. Upon
making the Ste inspection it became clear to the Court that the cartway was at least twelve feet in width.
It was also very clear tothis Court that the cartway asit has been used extended at least Six feet on either
sde of the orange-circled pk nails that the surveyor had placed on the ground. This placement of the
catway aso reaults in the western line coinciding with the bottom of the to-be-restored western
embankment. Therefore, this Court entered its Order of May 26, 2000 establishing that the orange-
circled pk nallsplaced by Mr. Hilling would denote the centerline of the cartway to be used asacommon
easement by the parties, in accordance with this Court’s prior Order of October 23, 1998.

Theforegoing discussion should make clear that dl of these determinations set forthinthe
May 26, 2000 Order, now under appedl, were based upon this site inspection and based upon the

agreement of the parties the contempt proceedings should be resolved by a Ste view to ascertain



what did and did not interfere with the cartway Plaintiff isentitled to use. The position now advanced by
Defendants is dearly inconagtent with giving the Plaintiffstitle by adverse possession to the area of the
western embankment and would deprive Plantiff of an appropriate cartway for access to Plantiff’'s
property.”

Accordingly, we must take exception to Defendants  characterization of this Court's
determination as a unilatera reversal of our prior decisons. In the first place, the Court clarified its
position as aresult of and a the request of the parties, who both filed the contempt petitions before the
Court. Thisiscearly documented in the transcript of the proceedings of March 20, 2000. After ashort
conference with counsd, it was agreed aview of the property was appropriate. Transcript of March 20,
2000 (unnumbered), p. 2. The Court further indicated every effort would be made to gain enough
information from viewing the property so asto resolvethe conflict without further evidentiary hearing. 1d.
a p. 4. Thiswasaccomplished in the presence of all partiesasthey had agreed. Moreover, the meaning
and effect of our prior opinions and Orders has dways been, and continues to be, that Plaintiff has
obtained the areawest of the cartway by adverse possession and that both Plaintiff and Defendants are
entitled to an easement with repect to the cartway itsdlf sufficient to alow passage of anormd vehicle.

BY THE COURT,

William S. Kieser, Judge

2 The site view also revealed that while the fence Defendants propose to erect in the middle of the existing cartway
would also deprive Defendants of use of that particular access they have ample area east thereof for a cartway.



