CHERYL SOMMER, : IN THE COURT OF COMMON PLEAS OF
: LYCOMING COUNTY, PENNSYLVANIA
Plantiff :
VS. - NO. 00-01,243

LYCOMING COUNTY SOCIETY FOR
THE PREVENTION OF CRUELTY TO
ANIMALS,

Defendant : MOTION FOR SUMMARY JUDGMENT
Date: September 28, 2001

OPINION and ORDER

Before the Court isaMotion for Summary Judgment seeking to dismissdl Pantiff's
damswhich Defendant filed on duly 2, 2001."

Procedural History

Faintiff’s Complaint wasfiled on August 4, 2000. At or around the sametime, on August
7, 2000, Plantiff filed a Complaint with the Pennsylvania Human Rdations Commission (“PHRC”). A
portion of Alantiff’sComplaint inthis caseisoverlapped by Plaintiff’ sclamsbeforethe PHRC. In effect,
Paintiff clamed before the PHRC that she was fired in retdiation for her reports of sexud harassment
(PHRC Complaint, paragraphs D, E), whichisidentical to one of the clamed chargesof whigleblowingin

the present case (Complaint, paragraphs 7, 10).

! Argument was held September 6, 2001, a response and appropriate brief appendices containing relevant
information upon which the summary judgment motion is to be decided have been filed by both parties.



The SPCA filed prdiminary objectionsto Plaintiff's Complaint on the basisthat the PHRC
proceeding was the exclusive remedy for plaintiff's sexud harassment charges (Preiminary Objections,
paragraph 34). This Court denied those preliminary objections on December 7, 2000.

I ntroduction

Rantiff damsthat shewasterminated by the Lycoming County Society for the Prevention
of Crudty to Animds ("SPCA") under the Pennsylvania Whistleblower Law, 43 P.S. Section 1421, et
seg. Flantiff’ s Complaint detailsthree dlegations of whistleblowing: 1) reporting of sexud harassment, 2)
reporting of anima mistrestment, and 3) misuse of funds.

Pantiff’s dlegations arise out of conduct of an employee of the Defendant, Kenneth
Stout, who has since been terminated by the SPCA. Plaintiff aversthat she wasterminated from her job
for reporting claimed misconduct. Defendant contendsthat Plaintiff wasterminated for her faillureto agree
to reasonable conditions to be attached to her employment with the SPCA, which arose out of
performanceissues, rather than any claimed reporting of violations. Defendant contendsthat Plaintiff saif-
terminated her employment. Plantiff aleges Defendant'sclaimispre-textua and that her termination was
retdiatory. Plantiff submitsthat summary judgment should not be granted in favor of the SPCA.
Facts

Aaintiff, Cheryl Sommer, was employed by the SPCA as a secretary/receptionist from
February 1996 to July 2000. During the course of her employment with the SPCA, Plaintiff continuoudy

received above average performance level evduation performance ratings. (Exhibit "A" to Pantiff s



Appendix); oneof Plaintiff’ sco-employeeswas Mr. Kenneth Stout. Stout’ sorigind podition a the SPCA
waskennd attendant. 1n July 1999, hewas promoted to ass stant kennd manager. According to Plaintiff,
Mr. Stout treated her co-employees, femae membersof, the public, and Defendant’ sfema e volunteers,
inappropriately in the workplace on the basis of their gender. This conduct, according to Plaintiff,
occurred over anumber of years, but it ended aoruptly in March 1999, when Plaintiff told Mr. Stout that
the behavior that he had directed towards her was inappropriate.

Paintiff contends that she had reported Stout’s sexud misbehavior to the executive
director of the SPCA, Ellen Owens, on a number of occasions prior to its cessation.

Pantiff, during this period of time dso complained of the Assstant Kennd Manager's
inhumane treatment of animalson numerous occasions. (Sommer Deposition, pp. 31, 32, 34, 35, 58, 59,
73, 89 and Exhibit "A" atached to Plaintiff’s Response to Defendant's Interrogetories). Plaintiff did
occasondly observe cdlamed incidents of rough trestment of animds, and claims to have reported this
behavior to her superiors. (Sommer Dep., at pp. 58-59). Other SPCA employees made similar reports
with respect to Stout’ s treatment of animals.

Rantiff dso complained with regard to the Assistant Kennel Manager's possble
misappropriations of Defendant's funds on numerous occasions. (Sommer Deposition, pp. 50, 90, 91,
92, 93, 94, 95, 96).

Bascdly every individua whose Deposition has been taken has indicated that the

alegations st forth above with regard to wrongdoings on the part of the Assistant Kennel Manager and



the Executive Director were serious in nature.  (Louisa Stone, Exhibit " A " atached to Plantiff’s
Responsesto Defendant's Interrogatories No. 5; TinaHarding Depostion, p. 5; Jan Lechler Deposition,
p. 15; Ellen Owens Depodtion, p. 49). Plaintiff dleges that these funds were private funds rather than
public funds. (Sommer Dep., a pp. 50-54.) Certain money was utilized by Mr. Stout for adance charity
on behalf of the SPCA, which he sponsored (A. Y eagle Dep. At pp. 9-10; E. Owens Dep. At p. 22).

Faintiff further alegesthat certain other money was misused intheform of PurinaPetsfor
People Program, which alowed adoption of petswith Purina s sponsorship. Thereexised circumdtantia
evidence that the Assstant Kennd Manager was diverting donated funds to his own use. (Sommer
Deposition, pp. 51, 52).

A dispute exigts asto the conversations, which took place at a staff meeting on July 11,
2000. Although Owensand Hershberger recall the Plantiff effectively cdling Owensaliar, thisisdisputed
by Sommer in her Deposition at p. 105, by Y eaglein her Deposition at pp. 13, 14, Harding Deposition, p.
6. Regardless of the content of the conversation at the staff meeting on July 11, 2000, the Defendant has
given contrary reasonsfor the termination of the Plaintiff. Termination was due to the Executive Director
and Paintiff not being able to reach agreement (Louisa Stone Deposition at p. 12), because the Plantiff
cdled the Executive Director a liar (Owens Depodition a p. 37), because Plantiff refused to sgn a
probation notice until her attorney could review same (Y eagle Deposition at p. 16), because Plaintiff
asked to see an attorney (Sommer Deposition at p. 120).

Discussion



The summary judgment motion essentialy raises three issues as the bass for dismissing
Rantiff’ sclams. Frg isthat Defendant isnot a public employeewithin the meaning of the Whistleblower
Law snceit does not receive mandatory public funding and the municipd funding it does receive is not
obligetory.

Second, the reports made by Plaintiff to her employer do not congtitute reports of waste
or wrongdoing or violations of statutes, acknowledging the report of sexud harassment isaviolation of
gatute (see this Court’ sOpinionre: preliminary objectionsfiled December 11, 2000) Defendant contends
again that the sexud harassment alegations can only be litigated within the province and procedures
provided by the Pennsylvania Human Relaions Commisson and/or in a separate lawsuit in a state or
federd court.

The third basis which Plaintiff contends warrants summary judgment is that the Plantiff
wasterminated because of insubordination and not because of making the alleged reports. Sncethecdam
of insubordination is supported by factsthat have been developed, thisclamisnot pre-textura and there
are no materia factsor recordsto demonstrate otherwise. See, Denton v. Silverstream Nursing and
Rehabilitation Center, 729 A.2d 571 (Pa. Super. 1999) and this Court’s Opinion filed in France v.
Families United Network, dated June 28, 2001, Lyc. Co. C.P. No. 00-01,539.

The first and third bases for raising summary judgment can easily be addressed and
disposed of. The Whistleblower Law makesa public employee any agency, body or entity who receives

funding through the Commonwesdlth or other authority, including municipd governments. There is no



question in this case that Defendant receivesfundsfor the servicesit rendersfrom municipdities. Itistrue
that the municipdities may not be required to fund the activities that Defendant performs, but the fact is
that they do and public funds are expended to pay for the services rendered by Defendant. The services
also are essentidly public services in that Defendant and its agents are the duly appointed dog law
enforcement police officersfor dl politica subdivisonsof Lycoming County. See, Humane Society Police
Officer Enforcement Act, 3P.S. 8456.1 et seq. aswell asthe PennsylvaniaCrimes Code, 18 Pa. C.SA.
§5511(1) and 22 Pa. C.S.A. §501.

Thethird bassthat Defendant raised for the summary judgment action relatesto evidence
developed in pretrid discovery. Unquestionably (according to Defendant) Plaintiff called the Executive
Director of Defendant aliar in front of people gathered for a staff meeting. Defendant contends that the
record supportsthe alegation that Plaintiff wasfired for insubordination and that the termination is not for
apre-textura reason. Defendant further states that since such evidence is now introduced in the record
that the burden shiftsback to Plaintiff to show that the termination for insubordination was not pre-texturd.

This Court believesthat Defendant misstates the law relating to burden of proof aswell as
what is necessary to show awrongful termination under the Whistleblower Act. It isrecognized that if
Defendant shows that there were legitimate reasons unrelated to the Whistleblower actions of the
employeefor the employee to be terminated that such may be accepted by thetrier of fact and alowed as
adefense. Thisisessentidly an affirmative defense. A defense which Defendant carries the burden of

establishing throughout the entiretrid. Smply by introducing factsto thiseffect does not mean that thefact



finder is bound by it, nor that any burden is shifted back to Plaintiff. What is crested by the evidence
submitted in support of and contrary to the Motion for Summary Judgment isthat thereisafactua dispute
that exists between the parties that must be resolved by thetrier of fact. That is, was Plaintiff wrongfully
terminated because of her reporting of an act of waste, wrongdoing or violation of statuteto her superiors,
or was she terminated due to insubordination.

The issue that needs to be sgnificantly addressed in determining the summary judgment
motion iswhether or not thereisevidencein this case, that hasbeen produced by Plaintiff in support of her
alegations, that she made reports to her employers of acts of waste, wrongdoing or violation of statute.
Asthis Court has noted in its preliminary objection opinion (filed December 11, 2000), clearly the report
of an act of sexual harassment congtitutes report of aviolation of statute. Thereisno question thet Plantiff
made such areport. Thereisaso no question that the PennsylvaniaHuman Reations Commission could
take action ontheadlegation that sexud harassment occurred. That would be aremedy that Plaintiff could
recaveif infact shewassexudly harassed. At thispoint, procedurdly, the PennsylvaniaHuman Relations
Commission has chosen not to go forward. Plaintiff isnot barred from proceeding against Defendant for
sexual harassment related damages, but rather permits Plaintiff to pursue such an action in sate or federd
court. Plaintiff has not yet filed such litigation. 1n such litigation, if Plaintiff does pursue it, she will get
damagesthat are attorney fees+ cost and punitive damages, potentidly. Under the Whistleblower Act, if
it isdetermined that Plaintiff waswrongfully terminated, shewould collect damagesthat would potentidly

be, lost wages, medica + drug expenses, physica, menta and emotiona damages and attorney feesand



costs, under the present litigation. Thetwo are not exclusve. Granted that some of the same facts need
to be introduced in each litigation. However, it is possible that the jury in this case could determine that
the Paintiff was sexudly harassed and made a report of it, but that the redl reason for termination was
insubordination. If so, Plantiff does not recover. At the same time the jury in the sexud harassment
charge could determine that she was sexualy harassed and that as a result of that harassment she is
entitled to receive certan damages. The mere fact that this additional avenue of litigation is open to
Pantiff under the law does not bar her from proceeding to pursue the clams sat forth in the ingant
Complaint.

This Court has adso been asked to rule that the other reports Plaintiff has made cannot
serve as abadsto support aclam for wrongful termination because they do not condtitute acts of waste
and wrongdoing. Specificdly those reports would relate to: Reports of misuse of money and
midreatment of animas. The report of mistreatment of animas goes to the essence of purpose of
Defendant. The mistrestment of animas may in fact congtitute a crimind action.  Accordingly, if the
Paintiff’ salegationsaretrue, the acts of Defendant would be awrongdoing thet is substantialy related to
the charitable and statutory purposes of Defendant and would be a substantid enough alegation of
committing awrong that would sustain a cause of action under the Whistleblower Act.

Asto the misuse of funds, Plaintiff reported to her employersthat: (1) “Shefdt that the
money that camein as donations was being put in the fund for the dance that Kenny had.” (Hershberger

Depostion, p. 6). Itisclear from the evidence submitted concerning the summary judgment motion that,



in fact, Defendant did not misuse money. (2)The following was taken at the deposition of Ellen Owens,

pp. 21-23.
Q: Can you tell me about the dance fund that was run by Mr. Stout?
A: Thereis onethat’s run by me and one that’s run by Ken Stout.
Q: | want to know what he does with regard to the one he runs?
A: He sdlstickets to adance.
Q: How was Mr. Stout made accountable for the monies that he
received?
A: He was not made accountable for them. He turned the money in

and paid the expenses out of money that he had and gave usthe rest.

Q: Did you have complaints from anyone with regard to the possible
misuse of dance fund monies by Mr. Stout?

A: Cheri complained that Kenny would— that someone would come
in with a donation that would be an SPCA donation. Then Kenny would
say well, I’'m going to count that towards my dance.

Q: Would that, in your authority, act of Mr. Stout have been
inappropriate?

A: Well, it was actudly sort of ajoke, becausewedidn’t—therewas

no dancefund. Therewas no dancefund or accounting. If the check was

made out to the Lycoming County SPCA, it went into the Lycoming

County SPCA Treasury. He was never given any —we never kept track

of where those funds came from.
The uncontradicted facts support thisand Plaintiff has no evidence to the contrary based upon al matters
that have developed since Plaintiff initialy made the report of the misuse. It does appear that Plaintiff can

introduced evidence that her report of the misuse of money was areport madein good faith probably due



to her lack of underganding as to the nature of the handling of funds within the organization. This does
establishareport of wrongdoing that would support a\Whistleblower Act becauseitisnot required that the
actud waste or misuse of funds occurred. If the actud waste or misuse of funds did not occur, suchisa

defense.

ORDER
Defendant’ s Motion for Summary Judgment is DENIED.

BY THE COURT:

William S. Kieser, Judge

CC: John R. Bonner, Esquire
J. David Smith, Esquire
Judges
Suzanne R. Lovecchio, Law Clerk
Gary L. Weber, Esquire (Lycoming Reporter)
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