ROBERT A. WEIN and ELLEN HARRIS, : IN THE COURT OF COMMON PLEAS OF
Individualy and as Co-Adminigratorsof the : LYCOMING COUNTY, PENNSYLVANIA
Estate of CHRISTIAN A. WEIN, Deceased
DAWN MARIE WEIN COUNTS and
ERIC ALLEN WEIN,
Hantiffs
VS. : NO. 96-01,744
THE WILLIAMSPORT HOSPITAL AND : CIVIL ACTION - LAW
MEDICAL CENTER and :
MICHAEL J. DIXON, M.D., : MOTION TO COMPEL
Defendants : MOTION FOR SANCTIONS
Date: January 7, 2001

OPINION AND ORDER

Beforethe Court isPlantiffs Motion for Sanctionsagainst Defendant Williamsport Hospital
and Medicd Center filed December 31, 2001 as wdl as Plaintiffs Motion to Compel Defendant
Williamsport Hospitd and Medica Center to Respond to Plaintiffs 11" Request for Production of
Documents, aso filed December 31, 2001. Both Motionsrdateto Plaintiffs effortsto have Williamsport
Hospitd and Medicd Center (hereafter “ Defendant Hospitdl”) furnish to them copies of minutes of the
Pharmacy and Therapeutic Committee of the Hospita from October 1996 to the present which contain any
reference to Ativan/Loracepam, or their pharmaceutical equivaents. By an Order dated December 5,
2001, this Court had directed that those minutes be supplied over aprior objection which rased theissue
that such minutes are protected by the Peer Review Protection Act, 63 P.S. 8425.1, et seg.

Defendant Hospitd,, initsdiscovery response, which it contends complieswith thisCourt’s

Order of December 5, 2001, identifies seven dates of meetings where the Committee minutes contain the



referenced material but continues to withhold those minutes from Plaintiffs because the minutes were
prepared “in the context of the Committee' s investigation and review, including satidtica analyss and
andysisof inditutiona procedures and policies, related to the use and administration of Ativarv/Loracepam,
including adminigrative by IV. The review was conducted for the purpose of evauating and improving
patient care. The Committee recommended no changes to policies and/or procedures as aresult of said
investigation.”

At argument held January 4, 2002, Plaintiffs asserted that Snce Defendant Hospita did not
request reconsideration of this Court’s Order of December 5, 2001 nor seek any other relief therefromiit
was under an obligation to comply by furnishing the minutes so requested. The Court believesthat Plaintiffs
arecorrect. The Court’sOrder of December 5, 2001 directing Defendant Hospital to produce the minutes
was based upon our finding Defendant Hospital had not, initsinitid response nor theresfter, previoudy
supplied this Court the necessary specificity in theway of responseto alow the Court to determinethat the
documents were in fact peer review protected. |f Defendant Hospital intended to continue to rely upon
peer review protection of the documents, it should have elther sought areconsideration of the Order or a
further protective order. Instead, the procedure utilized by Defendant Hospital hasrequired Plaintiffs tofile
the present Motion to Compe and Moation for Sanctions. This Court believes that as an appropriate
sanction Defendant Hospitd shal berequired to pay counse expensesincurred inrelation to the preparation
and filing of the Mation and attending to the argument held January 4, 2002. In addition, sncetheorigina

objection, which was not amended during the period of over nine months, the issue was to meset the



standard necessary to be a valid objection based on the Peer Review Protection Act, Defendants cannot
again raise the same objection through an amended responsg, filed after the Court’s ruling. Defendant
Hogpitd had ampletimeto amend its origind responsewhen it wasfirg chalenged—if it had basisto sodo
— and cannot wait to act to amend until after the issue has been litigated and it receives an adverse ruling.
The Court aso does not believe that the response offered by Defendant Hospital provides
sufficient case-specific or fact- pecific information from which this Court can determine that the references
in the Committee minutes are in fact related to a factua on-going peer review procedure. Rather, the
response uses some rather broad language taken from the Peer Review Protection Act definition of “Peer
review” and “Review organization” to assart that the Committee was undertaking an evauation and
investigation including an andysisof patient care. Whilethosewords are referenced inthe Peer Review Act
definition, see 63 P.S. 425.2, this Court does not believe that such generd languageis sufficient to permit
Defendant Hospital to refuse to deliver the minutes. The Peer Review Act indicates that a peer review
procedure includes the evauation of the quality and efficiency of the services of professond hedth care
providersincluding practice andydsat anin-patient hospita and compliance of ahospitd with the sandards
set by an association of hedlthcare providers and gpplicable laws. The Peer Review Act further definesa
review organization to include any committee, such as the Pharmacy and Thergpeutic Committee in this
case, which gathers and reviews information relaing to the care and trestment of patients for purposes of
evaduating and improving the qudity of hedthcare rendered reducing morbidity or mortality or enforcing

guiddinesrelated to the cost of hedthcare. While the response of Defendant Hospital makes an assertion



that such was the purpose of the Committee’ sinvestigation and review, it does so in conclusionary ways
without providing any specific information which would alow this Court to say that Defendant Hospitd’ s
concluson is an accurate and vaid one. See, Wein v. Williamsport Hospital, 20 Lycoming Reporter
418 (1998), Pa. R.C.P. 4009.12(b)(2). See also, Corrigan v. Methodist Hospital , 857 F.Supp. 434
(E.D. Pa. 1994).

The Court notes Defendant Hospitdl’ s contention that to require them to disclose these
minuteswould essentialy end the practice of peer review in Defendant Hospital. The Court does not have
the ability to determine whether such aresult would follow an order compelling the disclosure of the minutes
or not, but acceptsthat thisisagood faith representation made by Defendant Hospitd’ scounsdl. It isaso
supported by an affidavit previoudy filed by acorporate officer of Defendant Hospitd. Accordingly, while
this Court believesthere are many reasonsto outright order Defendant Hospital to turn over the minutes, it
will not do so a thistime but rather will direct that the minutesin question shdl befurnished to this Court for
itsin-camerareview. Following the Court’sin-camerareview aconference will be held with counsd and
whichthe Court will discloseitsintentionsasto afurther order and, if necessary, permit counsd to argueon
the matter once again. Accordingly, the following Order will be entered.

ORDER

Defendant Williamsport Hospital and Medica Center shdl pay reasonable counsdl feesand

expensesto Flantiffs counsd within thirty days of the entry of this Order rdated to the expenses of such

counsd inthe preparation and filing of the Motion for Sanctionsand Motion to Compel filed December 31,



2001 and attending today’s argument. In this regard counsd for Plaintiffs shdl prepare and forward to
counsd for sad Defendant an itemized billing statement related to such fees and expenses. If thereisa
dispute as to the amount, the Court shal be notified and an gppropriate conference and argument on the
amount that is appropriate to be paid will be held.

Itisfurther ORDERED and DIRECTED that Defendant Williamsport Hospita and Medicd
Center shdl furnish the minutes of the meetings of the Pharmacy and Thergpeutic Committee from October
1996 to the present which contains any referenceto Ativan/L oracepam or the pharmaceutica equivaentsto
this Court for the purposes of this Court conducting an in-camera review to determine whether any
information contained therein is subject to peer review protection or as such should be disclosed to Flantiffs
in response to Plaintiffs 11™ Request for Production of Documents, #1. Defendant Hospital shall furnish
thisinformation to the Court by delivering the same in a seded envel ope to the Court’s Chambers where it
shdl be reviewed initidly by this Judge and the Judge's Law Clerk. Ddivery of these documentsto the
Court shall be made not later than Thursday, January 10, 2001, a 5:00 p.m.

BY THE COURT,

William S. Kieser, Judge

CC: C. Scott Waters, Esquire - FAX - (323-4192)
Richard F. Schluter, Esquire - FAX - (326-5529)
Darryl R. Wishard, Esquire— FAX - (323-8585)



