N THE COURT OF COMMON PLEAS OF LYCOM NG COUNTY,
PENNSYLVANI A

COMMONVEALTH OF PENNSYLVANIA : No. 99-10, 955
VS. ; CRI'M NAL DI VI SI ON

JAVAL BENNETT, :
Def endant :1925(a) Opinion

OPI NI ON | N SUPPORT OF ORDER | N
COWVPLI ANCE W TH RULE 1925(a) OF
THE RULES OF APPELLATE PROCEDURE

This opinion is witten in support of this Court's
Order issued Novenber 22, 2002, which denied Defendant’s
Post Conviction Relief Act (PCRA) petition. The facts, as
summari zed in the Superior Court menorandum opinion filed
August 2, 2001, are as foll ows:

On April 9, 1999, paranmours Gordon Hill and

Danielle Brinkley went to a house owned by Brinkley’'s
br ot her, who had been incarcerated for the past several

mont hs. Upon arriving, Hill and Brinkley encountered
[ Def endant], who rented a roomin the house, gathered with
several nen on the front porch. Hill and Brinkley expl ai ned

to [ Defendant] that Brinkley s brother wanted themto renobve
sonme of his belongings fromthe house, and then commenced
their project.

Soon thereafter, [Defendant] and Hill began

argui ng. According to the testinmony of Hill and Brinkl ey,
[ Def endant] then retrieved a shotgun fromthe basenent, and
aimed it at Hill's head. Hill testified he managed to run

out of the house and call police on his cell phone.

Officers arrived on the scene approximtely ten m nutes

| ater, and took statenents formHi Il and Brinkley that were

consistent with the above-described testinony. [Defendant]
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deni ed producing a firearmduring the incident. At that

poi nt, [ Defendant] consented to a request by the officers to
search the house for a shotgun. However, while the officers
were conducting the search [Defendant] fled the prem ses on
foot. Officers pursued him and found himhiding in a

near by dunpster. When apprehended, Defendant had a cell
phone, pager and $91 in his possession.

Al t hough the consensual search of the house did
not yield a shotgun, officers did observe cocai ne residue on
a plate that was concealed in a hollow kitchen bench. Based
on this observation, the officers obtained a warrant to
search the house for drugs. |In the search that foll owed,
they found three grans of cocaine, plastic baggies,
lighters, razor blades, two cell phones, two pagers and a
phot ogr aph of Defendant holding a shotgun identical to the
one described by Hill and Brinkley. No paraphernalia for
personal use was found.

Thereafter, [Defendant] was charged wth
possessing a controlled substance with intent to deliver,
reckl ess endangernent and sinple assault. The Court
conducted a jury trial and Defendant was convicted of al
char ges.

Commonweal th v. Janmal Bennett, 536 MDA 2000, pp. 1-3.

When the Court sentenced Defendant, it applied the
deadl y weapon enhancenent to the sentencing guideline ranges
on the sinple assault conviction. In his PCRA petition, the
sol e issue raised by Defendant is that the Constitution
required a jury to determ ne whether he possessed a weapon.

Since the Court made that determ nation, Defendant asserted
hi s sentence was unconstitutional. Defendant relied on

Apprendi v. New Jersey, 530 U S. 466, 120 S.Ct. 2348 (2000)

and Jones v. United States, 526 U S. 227, 119 S.Ct. 227

(1999). The Court deni ed Defendant’s PCRA petition wthout



an evidentiary hearing, because he was not entitled to

relief as a matter of | aw based on Harris v. United States,

122 S. Ct. 2406 (2002). In Harris, the Suprene Court found
the jury requirenment of Apprendi and Jones applied only when
a factual finding would increase the maxi num sentence

i nposed; it did not apply to fact-finding that woul d
increase the mni num sentence. Pennsylvania s deadly weapon
enhancenent increases the sentencing guidelines for the

m ni num sentence. 204 Pa. Code 88303.9(b), 303.9(e).
Therefore, under Harris, Defendant’s claimwas devoid of

merit and the Court properly denied his PCRA petition.

DATE: By The Court,

Kenneth D. Brown, Judge
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