IN THE COURT OF COVMON PLEAS OF LYCOM NG COUNTY,
PENNSYLVANI A

ALBERT BURKHART, a M nor, : No. 01-00310
By NEDRA BURKHART, Guardian :
Plaintiff
VS. ; Civil Action - Law

PHI LLI P BYLER, M D.; CHARLES :
LAMADE, M D. LYCOM NG )
OBSTETRI CS & GYNECOLOGY; )
ASSOCI ATES, P.C.; CORNERSTONE:

FAM LY HEALTH, P.C.; THE : Plaintiff’s Motion in Linne
W LI AMSPORT HOSPI TAL and : to Determne as a Matter of
SUSQUEHANNA HEALTH SYSTEM . Law that the Physicians are
Def endant s . Agents of the Hospital
ORDER
AND NOW this __ day of March 2003, the Court DEN ES

the Plaintiffs’ Mdtion in Limne to Determ ne as a Matter of
Law t hat the Physician Defendants in this case are the
Agents of Defendant, WIIlianmsport Hospital. First, the
Plaintiffs have not pleaded facts in their conplaint to
support this theory of liability against the Hospital. The
Plaintiffs did not allege that the Hospital was a
participant in the federal Medicare/ Medicaid programunti
they filed their Mdtion in Limne on March 5, 2003. Second,
the notion is untinmely and/or waived. The Court set a

di spositive notion deadline of January 4, 2003 and a notion
in limne deadline of February 19, 2003. Although the notion

1



is styled a notion in limne, it would nore aptly be

descri bed as a notion for partial summry judgnment.

Mor eover, the Hospital filed a notion for sunmmary judgnent
on the issue of agency and the Plaintiffs did not raise this
issue in response to the Hospital’'s nmotion. Lastly, and
nost inportantly, the Medicare Act does not provide for a
private right of action,! and the Court does not believe the
regul ati ons were intended for this type of situation.

By The Court,

Kennet h D. Brown, Judge

cc: John Kusturiss, Esquire
Davi d Bahl, Esquire
Darryl Wshard, Esquire
Mark Perry, Esquire
Gary Weber, Esquire (Lycom ng Reporter)
Wrk File

1 See Howard Medical, Inc. v. Tenple University Hospital, 2002 US Dist.
Lexis 1599 (E.D. Pa. 2002); Cronin v. United States Professional
Consul tants, 2001 US Dist. Lexis 2581 (E.D.Pa. 2001).
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