IN THE COURT OF COVMON PLEAS OF LYCOM NG COUNTY,
PENNSYLVANI A

W LLI AMSPORT CI TY AND SCHOOL : No. 00-01213
DI STRI CT MERCANTI LE & :
PRI VI LEGE TAX OFFI CE
Plaintiff
VS.

NORTH BRANCH TRANSFER, | NC.,
Def endant

OPI NI ON  AND ORDER

This matter canme before the Court on the
def endant’ s Motion for Sunmary Judgnent and the Plaintiff’'s
Cross Motion for Summary Judgnment. The rel evant facts are
as follows:

Plaintiff is the WIllianmsport City and School
District Mercantile & Privilege Tax O fice (hereinafter Tax
O fice). It has a business address of 205 West Third
Street, WIlianmsport, Pennsylvania. The Tax O fice is
operated by and for the benefit of the WIIliansport Area
School District and the City of WIlliamsport. Defendant,
North Branch Transfer, Inc. (hereinafter North Branch),
engaged in a trucking business during the cal endar years of
1993 through 1998. North Branch’'s office address is 100
Rose Street, WIIlianmsport, Pennsylvania. Its mailing
address is PO Box 3775, W/Iliansport, Pennsylvania. It is
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physically | ocated at Readi ng Avenue and Reach Road,
W Il ianmsport, Pennsylvani a.

On July 28, 2000, the Tax O fice filed a Conpl ai nt
agai nst North Branch seeking to collect business privilege
taxes for tax years 1994 through 1999. During this tine
period, the City of WIllianmsport had a tax ordi nance in
ef fect inposing a business privilege tax upon persons who
performservices within the city. The WIlIliansport Area
School District had a taxing resolution in effect through
January 1, 1998, which inposed a business privilege tax upon
persons who perfornmed services within the area of the School
District. In response to the Tax O fice’s conplaint, North
Branch filed an Answer with New Matter on October 20, 2000.
North Branch admtted it never appeal ed or questioned the
estimtes of gross receipts for tax years 1994 through 1999
prepared by the Tax Ofice. However, it asserted it was the
hol der of PUC and I CC permts and therefore not subject to
t he business privilege taxes. North Branch did not raise
preenption nor did it claimthe business privilege tax was
duplicative of the Utilities Gross Receipts Tax in its
Answer and New Matter.

On Novenber 15, 2001, the Honorable Clinton W

Smith entered a stipulated Scheduling Order for this case.



The Scheduling Order set a discovery cut-off date of March
15, 2001 and listed this case for trial in the June 2001
term

In January 2001, the Tax Ofice served
I nterrogatories and a Request for Production of Docunments on
North Branch. North Branch failed to respond to the Tax
Office' s discovery request. On April 6, 2001, the Tax
Ofice filed a notion for sanctions. This notion was heard
during the pre-trial conference on April 23, 2001. The
Court continued the case to the COctober/ Novenber 2001 tri al
term because di scovery was not conplete and, upon agreenment
of counsel, the Court ordered North Branch to respond to the
Tax Office’ s discovery request on or before May 31, 2001.
North Branch again failed to respond to the discovery
request and the Tax O fice filed a second notion for
sanctions on June 8, 2001. 1In an Order dated July 12, 2001,
the Court granted the Tax Office’s motion.' The Court
ordered North Branch to pay the Tax Office’s attorney $500
and to fully comply with their discovery obligation within
thirty days. |If North Branch failed to fully conply, the
Tax Office could request that the Court enter judgment
agai nst North Branch. North Branch again failed to respond

and on August 14, 2001 the Tax O fice filed a praecipe with



t he Prothonotary to enter judgnent in its favor, which the
Prot honotary did.

On December 17, 2001, North Branch filed a notion
to strike the judgnment, claimng the Oder of July 12, 2001
did not authorize the Prothonotary to enter judgment;
rather, it required the Court to do so. On January 17,

2002, the Court granted the nmotion and struck the judgnment.
The Court treated the praecipe as a request for a hearing
by the Court to enter default. The Court further indicated
that North Branch could obviate the need for a hearing by

provi ding the requested discovery prior to the hearing
schedul ed for February 15, 2002.

On February 12, 2002, North Branch provided a
response to the Tax Office’'s discovery request. Although
the tax returns and invoice requested by the Tax Office were
avail abl e, North Branch did not copy them and send them w th
their response to the Tax Office.? Therefore, the Tax
O fice never received any docunments to dispute their
estimtes of gross receipts for tax years 1994 through 1999.

On June 26, 2002, North Branch filed a nmotion for

sunmary judgnent claimng it was not subject to nercantile

1 This Order was docketed July 14, 2001.

2 North Branch’s responses to the request for tax returns and invoices were
t hat these documents were available for copying and inspection. G ven the
history of North Branch’s failure to respond, the Court finds such a
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and business privilege taxes because it is a public utility
with PUC and I CC permits and because the Local Tax Enabling
Act does not allow local taxing authorities to tax public
utilities. The motion for sunmary judgnent does not raise
preenpti on or double taxation as a result of the Uilities
Gross Receipts Tax.® On June 28, 2002, the Tax Office filed
a cross-notion for summary judgnent asserting the PUC and
| CC did not inpose rates or tariffs on North Branch and
therefore North Branch was not insulated from |l ocal
t axation.*

The Court begins its analysis with the Local Tax
Enabl i ng Act, which states in relevant part:

| ocal authorities shall not have authority by
virtue of this act:

(2) To levy, assess or collect a tax on the gross
receipts fromutility service of any person or conpany
whose rates are fixed and regul ated by the Pennsyl vani a
Public Utility Conm ssion or on any public utility
services rendered by any such person or conpany or on

any privilege or transaction involving the rendering of
any such public utility service;

53 P.S. 86902 (enphasis added). North Branch asserts it

response i nadequat e.

3 North Branch filed a brief in support of its motion for summary judgnent
on August 14, 2002. In this brief, North Branch discusses, for the first
time, the concepts of preenption and double taxation due to the Utilities
Gross Receipts Tax, 72 P.S. 88101(a)(1).

4 On Septenber 6, 2002, the Tax O fice filed a brief in support of its
cross-notion for summary judgnment. In addition to arguing its position
that North Branch is not imune fromlocal taxation, the Tax O fice asserts
the issues related to the Gross Uilities Receipts Tax have been wai ved.
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provides a public utility service and therefore is not
subject to tax based on the second or third phrases in
paragraph (2). This Court cannot agree. North Branch’'s
argunment ignores the word “such” in both phrases. 1In the
context of this statute, the word “such” refers to the
phrase “whose rates are fixed and regul ated by the

Pennsyl vania Public Uility Comm ssion.” Therefore, in order
for North Branch to come within the prohibition in the Local
Tax Enabling Act, North Branch’s rates nmust be fixed and
regul ated by the PUC. They are not. |In response to
interrogatories, North Branch stated, “[i]n determ ni ng what
the custoners of Defendant will be charged with respect to
services provided by Defendant, the Defendant and the
custoners negotiate a contract with an agreed upon price and
services.” Defendant’s Answers to Interrogatories, para. 3.

In addition, the Appendix to the Tax O fice’ s brief
i ndi cates the PUC regul ates trucking conpanies for safety
and insurance requirenments only. Therefore, the Court finds
t he Local Tax Enabling Act does not prohibit the Tax O fice
frominposing taxes upon North Branch.

North Branch al so contends it is not subject to

the taxes in question because it is a “public utility.”

Agai n, the Court cannot agree. The term “public utility”



means

any business activity regulated by a governnment
agency in which the business is required by law to: (1)
serve all menbers of the public upon reasonabl e
request; (2) charge just and reasonabl e rates subject
to review by a regul atory body; (3) file tariffs
specifying all of its charges; and (4) nodify or
di scontinue its service only with the approval of the
regul atory agenci es.

Crown Conmuni cations v. Zoning Hearing Board of the Borough

of Genfield, 550 Pa. 266, 274, 705 A.2d 427, 431 (1997).

As previously discussed, the PUC does not regulate the rates
charged by North Branch; instead, the charges are negoti ated
bet ween North Branch and its custonmers. North Branch
submtted an affidavit fromits vice president claimng it
is a public utility; however, there are no facts to support
this conclusion. The affidavit does not allege facts to
support any of the prongs set forth above. It nerely states
in conclusory fashion that it is a public utility and that
it conducts its business under the authority of a PUC permt
and/or license. Since the PUC only regul ates trucking
conpani es for safety and insurance, North Branch does not
meet the definition of public utility set forth above.

In its brief North Branch argues the taxes in
question are precluded by the Utility G oss Receipts Tax,
ei ther due to preenption or because the taxes are
duplicative. Any such claimwas waived by failing to
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properly raise it. North Branch did not plead the Utility
Gross Receipts Tax in its Answer and New Matter nor did it
raise this issue in its notion for summary judgnent.?®

The Tax Office filed a cross notion for sunmary
judgnment. In light of the forgoing discussion, the Court
will grant that notion on liability, but not on damages.
The Tax O fice argued that, since North Branch never filed
an appeal to the estimates, the Tax Ofice was entitled to
the amount clainmed in the conplaint. Although North Branch
admtted in paragraph 9 of its answer that it never filed an
appeal, it did not admt the previous paragraphs that the
Tax Office sent notices to North Branch regarding filing a
return, appearing for an audit, or responding to its
estimates. In its answer, North Branch al so asserted the

estimates were not accurate because they included al

5 Even if this issue were properly raised, North Branch woul d not be
entitled to summary judgnent. It has neither alleged any facts nor
provi ded any evidence that it ever paid a Utilities Gross Recei pt Tax.
Furthernore, w thout such facts, the Court cannot conpare the taxes to
determne if they are duplicative.

At oral argument counsel for North Branch argued that if this issue
was not properly raised there was no prejudice to the Tax Ofice. This
Court cannot agree. First, prejudice relates to a request to anend
pl eadi ngs. No such request has been made. Second, the Court believes
there woul d be sonme prejudice fromthe delay. This case was supposed to go
to trial over a year ago, but did not due to the defendant’s and/or their
previ ous counsel’s failure to respond to discovery requests. Allow ng the
i ssue of the Utilities Gross Receipts Tax to be raised would require re-
openi ng discovery to allow the Tax Office to investigate whether North
Branch paid any such taxes and whether the taxes are duplicative. G ven
North Branch’'s failure to support this claimwi th any facts and the history
of delay in this case, the Court believes it would be patently unfair to
allow North Branch to raise this issue at this |late date
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busi ness conducted by North Branch and not just the business
conducted within the taxing district. North Branch’s New
Matter, para. 10. The Tax O fice did not submt any
docunment ati on regardi ng damages in support of its notion
Therefore, with regard to damages, the Tax O fice’s notion
is nmore in the nature of judgnment on the pleadings than
sunmary judgnment. Since the pleadings evince an issue of
fact regarding the ampunt of taxes owed, it would be

i nappropriate for the Court to enter judgnment in the anpunt
clainmed by the Tax Office at this time. Gven the age of
this case and the fact that the scheduling order originally
set it for trial in Novenmber 2001, the Court will place this
case on its March 2003 trial term Counsel are directed to
appear for a pre-trial conference on February 13, 2003 at

1: 30 p.m before the undersigned.



ORDER

AND NOW this __ day of January 2003, the Court
DENI ES North Branch’s notion for summary judgnment and GRANTS
the Tax Office’s cross-nmotion for summary judgnment on the
issue of liability only. On the issue of damages, the Court

pl aces this case on its March 2003 trial term Counsel are

directed to appear for a pre-trial conference on February

13, 2003 at 1:30 p.m before the undersigned.

By The Court,

Kenneth D. Brown, Judge

cc: Fred Holland, Esquire
Marc Lovecchi o, Esquire
Work file
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