IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA

SOUTHWESTERN ENERGY PRODUCTION COMPANY,
Plaintiff

VS.

FOREST RESOURCES, LLC, KOCJANCIC FAMILY
LIMITED PARTNERSHIP, HAROLD H. WOLFINGER,
JR., ULTRA RESOURCES, INC., JACKSON CORNERS
SPORTSMEN INC., NORTHERN FORESTS II, INC.,
WEVCO PRODUCTION INC. AND ANADARKO
PETROLEUM CORPORATION, LP A/K/A ANADARKO
PETROLEUM CORPORATION,

Defendants as to all counts

INTERNATIONAL DEVELOPMENT CORPORATION
AND TRUSTEES OF THE THOMAS E. PROCTOR
HEIRS TRUST DATED OCTOBER 28, 1980,

Defendants as to Declaratory Judgment only

TRUSTEES OF THE THOMAS E. PROCTOR HEIRS TRUST,
Cross-claim Plaintiff
VS.

FOREST RESOURCES, LLC, KOCJANCIC FAMILY

LIMITED PARTNERSHIP, HAROLD H. WOLFINGER,

JR., ULTRA RESOURCES, INC., JACKSON CORNERS

SPORTSMEN INC., NORTHERN FORESTS II, INC., AND

INTERNATIONAL DEVELOPMENT CORPORATION,
Cross-claim Defendants

TRUSTEES OF THE THOMAS E. PROCTOR HEIRS TRUST,
Counterclaim Plaintiff
VS.

: NO. 11 -02,308

: CIVIL ACTION - LAW

SOUTHWESTERN ENERGY PRODUCTION COMPANY AND :
LANCASTER EXPLORATION & DEVELOPMENT CO., LLC, :

Counterclaim Defendants
VS.

TRUSTEES OF THE MARGARET O. F. PROCTOR TRUST,
Additional Defendant

: Remand



OPINION AND ORDER

This matter is before the court pursuant to a remand from Superior Court by
Order dated November 27, 2013.

By Orders dated December 18, 2012, this court sustained preliminary objections
filed by Southwestern and Lancaster and granted in part a Motion for Judgment
on the Pleadings filed by Lancaster, thereby dismissing claims brought by the
Thomas E. Proctor Heirs Trust (PHT) and the Margaret O.F. Proctor Trust (MPT)
for declaratory judgment and constructive trust. The claim for declaratory
judgment sought a declaration that the oil and gas lease between PHT and
Lancaster violated the Pennsylvania Guaranteed Minimum Royalty Act
(PGMRA)” and was thus invalid, and the claim for constructive trust sought to
impose a constructive trust on any profits made under the lease. This court
dismissed the claim for declaratory judgment after finding it had no basis in law —
1.e., the court held that the lease between PHT and Lancaster did not violate the
PGMRA and was therefore not invalid. The claim for constructive trust was
found to be wholly dependent on the claim for declaratory judgment and was
therefore also dismissed.

The Superior Court held, however, that the lease did violate the PGMRA
and reversed portions of the Orders of December 18, 2012. The Court then
remanded the matter for further proceedings on “the various motions and
preliminary objections [to the extent they] raised other grounds not addressed by
the trial court”. This court will therefore address those issues raised by

Lancaster’s Motion for Judgment on the Pleadings and Lancaster’s and

! An application for reargument was denied by the Superior Court on February 4, 2014. Petitions for Allowance of
Appeal were denied by the Pennsylvania Supreme Court on July 30, 2014.
258 P.S. Section 33 et seq.



Southwestern’s preliminary objections, which were not addressed in the
December 18, 2012, Orders.

In the Motion for Judgment on the Pleadings, Lancaster moved for
judgment on Count 1 of PHT’s Joinder Complaint/Counterclaim against it, a
claim of declaratory judgment which sought a declaration that the lease violated
the PGMRA and was thus invalid.’ In support of that assertion, Lancaster argued
that this court’s Order of May 24, 2012, which dismissed PHT’s Second
Amended Counterclaim against Southwestern (an identical claim for declaratory
judgment seeking to declare the lease invalid on the basis of violation of the
PGMRA), was the law of the case and acted as res judicata with respect to the
issue. This court did not address whether the May 24, 2012, Order acted as the
law of the case or whether the doctrine of res judicata prevented the court from
re-visiting the matter, and instead addressed the merits.

With respect to Lancaster’s “law of the case” argument, the Superior
Court’s holding has now become the “law of the case” and is obviously not
helpful to Lancaster. With respect to the “res judicata” argument, as the Superior
Court specifically found the May 24, 2012, Order to not have been a final order,
such cannot support Lancaster’s argument either. In effect, there is nothing
further to address in the Motion for Judgment on the Pleadings. That motion is
therefore considered to have been denied in its entirety.

The preliminary objections filed by Lancaster assert that MPT is not a party

to the lease and therefore has no standing to bring its action for declaratory

3 The motion also sought judgment on Lancaster’s Counterclaim against PHT for breach of contract. This portion
of the motion was denied, and was not before the Superior Court on appeal.



judgment.® The Declaratory Judgments Act provides “[a]ny person interested
under a ... written contract, or other writings constituting a contract, or whose
rights, status, or other legal relations are affected by a ... contract ... may have
determined any question of construction or validity arising under the ... contract
... and obtain a declaration of rights, status, or other legal relations thereunder.”
42 Pa.C.S. Section 7533 (emphasis supplied). In this case, MPT is clearly an
interested party as the lease may include MPT’s interest (if that interest has been
deeded to PHT). Indeed, Lancaster has pled in Paragraph 27 of its Additional
Defendant Complaint that MPT is an interested party. This objection will
therefore be overruled.

The preliminary objections filed by Southwestern assert that (1) as no
assignments of the royalty have actually been made, the lease does not violate the
PGMRA, (2) the lease extension did not modify the original 1/8 royalty of the
lease and therefore does not violate the PGMRA, (3) the challenge to the validity
of the lease must be brought as a breach of contract action, (4) a constructive trust
cannot be imposed on an expectancy, and (5) a constructive trust can be imposed
only where the defendant has no legal right to the property.” Each of these
assertions will be addressed in turn.

With respect to the first two issues, the court considers the Superior Court’s
analysis of the leases, letter agreements and extensions to have covered these
matters.

To support its argument that MPT must bring a breach of contract action

rather than an action in declaratory judgment, Southwestern cites Katzin v.

* Lancaster also argued the “law of the case” controlled the outcome of the counterclaim, but as noted above, this
argument is no longer helpful to Lancaster.
> Southwestern also argues the “law of the case” but this argument will not be addressed further.



Central Appalachia Petroleum, 39 A.3d 307 (Pa. Super. 2012). There, Katzin

argued that his lease might violate the PGMRA depending on how the costs
deductible from the royalty payment are defined. The Superior Court noted,
however, that the law implies “an agreement by the parties to a contract to do and
perform those things that according to reason and justice they should do in order
to carry out the purpose for which the contract was made” and that “a promise to
do an act necessary to carry out the contract must be implied.” Id. at 309. Since
the lease provided for a one-eighth royalty to Katzin, the Court interpreted the
lease to show the parties’ intent to comply with the PGMRA and in construing the
lease, implied a promise to comply with the mandates of that statute. The Court
then stated, “[1]t may very well be that Chesapeake Appalachia, LLC’s payments
under the lease do not satisfy the requirements of the PGMRA. But that is a
matter for a breach of contract action based upon a breach of this implied
promise.” Id. (emphasis supplied). Thus, the breach of contract action was
referenced to be necessary only if the payments themselves resulted in a royalty
of less than one-eighth, which, according to the Court’s interpretation, would
constitute a breach of the promise to comply with the PGMRA .° The Court did
not state that Katzin had to bring his action to invalidate the lease under the
PGMRA as a breach of contract action and in fact, affirmed the trial court’s order
granting judgment on the pleadings to Central Appalachia on Katzin’s action for
declaratory judgment. Therefore, this objection will be overruled.
Southwestern’s contention that the claim for constructive trust fails to state

a claim upon which relief can be granted has two bases. First, Southwestern

® Katzin had also raised an issue respecting his lease’s provision for “all taxes, assessments and adjustments on
production” to be deducted from the royalties, but the Court noted that that issue was resolved in the defendants’
favor by Kilmer v. Elexco Land Services, Inc., 990 A.2d 1147 (Pa. 2010).




argues that a constructive trust cannot be imposed on an expectancy and that,
here, no production has yet occurred. The court believes the allegation that
drilling has begun, however, is sufficient in the context of the instant suit. It
remains to be seen what the circumstances are at the time the final judgment in
this matter is entered, and it would be premature to declare that MPT is not
entitled to this form of relief before the underlying claim is finally resolved.
Southwestern also argues that a constructive trust cannot be imposed where the
defendant has a right to the property. Inasmuch as the underlying claim seeks to
declare that Southwestern has no right to the property, this argument misses the

mark. These remaining objections will therefore be overruled as well.

ORDER

AND NOW, this day of November 2014, for the foregoing reasons,
the Motion for Judgment on the Pleadings filed by Lancaster on October 31,
2012, is hereby DENIED.

The preliminary objections filed by Lancaster on August 14, 2012, are
hereby OVERRULED. Lancaster shall file an Answer to MPT’s Amended
Counterclaim within twenty (20) days of this date.

The preliminary objections filed by Southwestern on August 9, 2012, are
hereby OVERRULED. Southwestern shall file an Answer to MPT’s Amended
Counterclaim within twenty (20) days of this date.

BY THE COURT,

Dudley N. Anderson, Judge



CC:

Jeffrey Malak, Esq., Chariton, Schwager & Malak
138 South Main Street, Wilkes-Barre, PA 18703
Daniel Glassmire, Esq., Glassmire & Shaffer Law Offices, P.C.
5 East Third Street, Coudersport, PA 16915
Daniel Sponseller, Esq., Law Office of Daniel J. Sponseller
409 Broad Street, Suite 200, Sewickley, PA 15143
J. Michael Wiley, Esq.
Charles Greevy, III, Esq.
John Snyder, Esq., McQuaide Blasko, Inc.
811 University Drive, State College, PA 16801
Marc Drier, Esq.
Justin Weber, Esq., Pepper Hamilton LLP
100 Market St., Suite 200, Harrisburg, PA 17108
Ronald Hicks, Jr., Meyer, Unkovic & Scott, LLP
535 Smithfield St., Suite 1300, Pittsburgh, PA 15222-2315
Paul Stockman, Esq., McGuire Woods, LLP
625 Liberty Avenue, Suite 2300, Pittsburgh, PA 15222
Gary Weber, Esq. (Lycoming Reporter)
Hon. Dudley Anderson



