IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA

LINDE CORPORATION, : NO. 13-01,163
Plaintiff :
: CIVIL ACTION - LAW
VS. :

BLACK BEAR PROPERTY, LP, BLACK BEAR
HOLDINGS, LLC, STEWART E. DIBBLE, and
BLACK BEAR, LLC, :
Defendants : Non-jury Trial

OPINION AND ORDER

Before the Court is Plaintiff’s Complaint to Obtain Judgment and to
Enforce Mechanic’s Lien Claim, filed September 6, 2013." A trial was held on
October 14, 2014, following which the parties requested and were granted the
opportunity to file briefs. On October 22, 2014, Defendants” filed a brief and
Plaintiff filed a Motion to Amend Complaint, seeking to amend the Complaint to
address certain evidence introduced at trial. Argument on that motion was heard
November 14, 2014, following which argument the court scheduled an additional
hearing, which was held December 15, 2014. Plaintiff then requested and was
granted the opportunity to file the brief which was to have been filed following
the first trial, and that brief was filed January 5, 2015. The matter is now ripe for

decision and the Court enters the following:

! The Mechanic’s Lien Claim was filed May 16, 2013.
? It appears there is no such entity as Black Bear Property, LP or Black Bear, LLC. Therefore, in referring to
“Defendants”, the court refers to only Black Bear Holdings, LLC and Stewart E. Dibble.



FINDINGS OF FACT

(1) Plaintiff Linde Corporation is a site and utility contractor with a main
office in Pittston, Pennsylvania.

(2) Defendant Black Bear Holdings, LLC (“BBH”), is a limited liability
company formed in 2011 for the purpose of real estate acquisition and
development. At the time of formation, William Epp, John DiNaso, Sr.
and Joshua Phillips were all the members of the LLC. William Epp was
appointed to serve as the Managing Member.

(3) In 2011, BBH acquired a parcel of real estate in Lewis Township known as
tax parcel 24-268-151.

(4) In 2011, Defendant Stewart Dibble (“Dibble””) owned three adjacent (to the
BBH parcel) parcels, specifically tax parcel 24-268-183.A, tax parcel 24-
268-152 and tax parcel 24-268-149.

(5) On March 15, 2012, the members of BBH and Dibble entered an
agreement “to provide for the transfer of the Dibble Parcel to BB Holdings
in exchange for the satisfaction of certain liens on the Dibble parcel and a
transfer of a total of 25% of BB Holdings equally from the shares of Epp
and DiNaso to Dibble”.

(6) The March 15, 2012, agreement was entered in anticipation of the
development of the combined properties as a water withdrawal facility.

(7) The March 15, 2012, agreement provided that “contemporaneously with
the execution” thereof, Epp and DiNasso “shall pay such sums as are
necessary to fully settle and satisfy all record liens on the Dibble Parcel,
consisting of the following three liens.” Four items are then listed: (a) First

National Bank of PA: $45,000.00; (b) Matthew Sauder: $801.24; (c)



Northwest Consumer Discount Company: $4,511.65; and (d) Mary Ann
Yoder: $35,000.00.> The agreement specifies that the sums listed are
“subject to any modifications made by the creditor by the time of final
payment and satisfaction”.

(8) The March 15, 2012, agreement also provided that “[u]pon payment of
said liens and satisfaction of same, Dibble shall convey the Dibble Parcel
to BB Holdings, by special warranty deed, further conditioned upon Epp
and DiNasso transferring part of their interests in BB Holdings to Dibble”
such that Dibble became 25% owner in the company.

(9) In the March 15, 2012, agreement, the parties agreed to “promptly execute
any and all further documents incidental to the implementation of the terms
of this agreement”, and also “acknowledge[d] that each aspect of the
foregoing transaction is mutually interdependent with the other aspects,
deed transfer and BB Holdings membership interest transfers must occur
simultaneously”.

(10) Dibble acquired a 25% interest in BBH on March 15, 2012.*

(11) Epp contacted Plaintiff sometime prior to April 19, 2012, and requested a
bid on the proposed water withdrawal facility. Epp submitted to Plaintiff
an “Operations Plan” designed by Barry Isett & Associates, Inc., dated
April 19, 2011. The Plan’s “project property boundary” includes, among

others,” the four parcels referenced in Paragraphs 3 and 4, above, and

? No explanation was provided as to the discrepancy between the reference to three liens but the listing of four
items.

“ Dibble testified to such. See N.T., October 14, 2014, at p. 100.

> Only the four parcels referenced in Paragraphs 3 and 4 are at issue, as the work done by Plaintiff affected only
those parcels.



shows parcel 151 as being owned by “Black Bear Property, LP” and
parcels 183.A, 152 and 149 as being owned by Dibble.

(12) Plaintiff submitted a “Proposal” dated April 19, 2012, and on April 20,
2012, by Epp’s acceptance of that proposal, Plaintiff and BBH entered a
contract whereby Plaintiff would construct certain portions of the water
withdrawal facility per the Operations Plan in exchange for a payment of
$251,248.00.°

(13) A $25,000.00 deposit was provided to Plaintiff from BBH by check dated
April 21, 2012. Work on the facility began on or about that time.

(14) Following an invoice dated May 31, 2012, an additional payment of
$50,254.32 was made to Plaintiff from BBH by check dated June 4, 2012.

(15) Two change orders were agreed to by BBH, one for mechanical and
electrical revisions, at a cost of $23,481.66, and one for additional pipe and
conduit, at a cost of $16,599.04.

(16) Toward the total contract price of $291,328.70, only the two above-
referenced payments were made. Under the contract, $216,074.38 remains
due and owing.

(17) On May 31, 2012, Dibble and Mary Ann Hill-Yoder executed a deed
purporting to transfer all their interest in “five parcels and lots of land” in
Lewis Township to BBH. The metes and bounds descriptions refer to tax
parcels 24-268-149 and 24-268-152, and include three other parcels which
are not identified by parcel number but appear to include tax parcel 24-268-

183.A.7 This deed has not been recorded.

6 Other portions of the facility, including a large water tank, were already completed or were subsequently
completed by others.
7 See Exhibit 24. See also, N.T., October 14, 2014, at p. 108.



(18) Sometime prior to November 13, 2012, BBH applied for a Business Loan
with Susquehanna Bank.® In making the application, it was represented to
Susquehanna that funds were being requested to re-finance certain debt and
to pay the indebtedness to Plaintiff, among other things. Parcels 150, 149
and 152, as well as three others not involved herein, were to be
encumbered by a mortgage.’ It was represented to Susquehanna that BBH
either owned or by closing would own all of the properties being
mortgaged. A copy of the May 31, 2012, deed was provided to the Bank
and the Bank was never informed that the deed had not been recorded or
was being held and had not been delivered.

(19) As the property described in the deed of May 31, 2012, had a lien against
it held by Mary Ann Hill-Yoder, in order to obtain first lien priority, the
Bank required a pay-off of that lien at closing.

(20) A closing on the loan was held January 9, 2013. $25,000.00 was paid to
Mary Ann Hill-Yoder.

(21) None of the other three items listed in the March 15, 2012, agreement
was paid directly from the settlement funds. These items were apparently
not liens against the property.

(22) The Loan Agreement and Mortgage were signed by Epp, DiNasso,
Phillips and Dibble, all as “Member of Black Bear Holdings, LLC”.
Dibble did not sign individually.

¥ The Loan Agreement identifies the “Borrower” as Black Bear Holdings, LLC and Black Bear Waters, LLC.
Black Bear Waters, LLC was formed to hold the water withdrawal facility; Black Bear Holdings, LLC was formed
to hold the real estate on which the facility was constructed. The March 15, 2012, agreement refers to a lease to be
entered into between Holdings and Waters. As Waters did not enter the contract with Plaintiff, and does not own
the real estate in question, further findings with respect to Waters are considered unnecessary.

? Again, Parcel 183.A was not included by reference to the parcel number and it is thus unclear whether the
mortgage encumbers that parcel, but such is not relevant to the instant dispute.



(23) Dibble did sign a Commercial Guaranty individually, personally
guaranteeing the Loan Agreement. (Epp and DiNasso also, as individuals,
signed Commercial Guaranties.)

(24) In a lawsuit filed in Luzerne County,'’ in which Plaintiff secks payment
under the contract which serves as the basis for the instant mechanic’s lien,
Plaintiff alleges that “[i]t is unjust for the property owners, Black Bear
Holdings, Stewart Dibble and American Premier Underwriters, to retain the
benefits of the improvements Linde provided to their land without paying
for the same.”'" In Preliminary Objections filed March 24, 2014, Dibble
(as one of the “Answering Defendants”) asserts that the Complaint “really
only provides a factual basis for a breach of contract claim against Black
Bear Water, LLC”'? and that “Stewart Dibble has no personal ownership of

any of the property and thus he cannot be unjustly enriched.”"

DISCUSSION

The Mechanics’ Lien Law of 1963 provides, in pertinent part, that

Every improvement and the estate or title of the owner in the
property shall be subject to a lien, to be perfected as herein provided,
for the payment of all debts due by the owner to the contractor ... for
labor or materials furnished in the erection or construction ... of the
improvement, provided that the amount of the claim ... shall exceed
five hundred dollars ($500).

1% Apparently the suit is filed there as that is the county where payment is due. See Complaint filed January 17,
2014, to Luzerne County No. 2014 — 625, Paragraph 12.

' 1d. at Paragraph 40.

'2 The Proposal refers to “Black Bear LLC”. Defendants are asserting in the Luzerne County suit that such
referred to Black Bear Waters, not Black Bear Holdings.

" See Preliminary Objections filed March 24, 2014, at paragraph 25.



49 P.S. Section 1301. The evidence at trial clearly indicates that Plaintiff, as
contractor, constructed an improvement on property owned by someone, and that
there is a debt due to Plaintiff for labor and materials furnished in the
construction. Plaintiff contends, in its Amended Complaint, that that someone is
BBH. Defendants contend, however, that Plaintiff contracted with BBH but the
property is owned by Dibble, who had leased the property to BBH, thus triggering
the requirement of the Mechanic’s Lien Law that the contractor obtain a written
consent from the landlord when constructing an improvement for the tenant, in
order to enforce a lien against the property of the landlord."* Plaintiffs assert
there was no lease, and in fact, BBH did own the property as a result of the May
31, 2012, deed. Defendants contend that deed was never delivered and therefore
that property was never transferred to BBH. Plaintiff counters that even if the
deed has yet to be delivered, BBH is nevertheless the equitable owner of the
property as a result of the March 15, 2012, agreement, thus subjecting the
property to a lien. Finally, Defendants argue that the portion of the facility which
actually lies on the parcel owned by BBH, parcel number 151, is so insignificant
that it cannot be considered an “improvement” or an “erection or construction”
such as would subject the property to a mechanic’s lien. Each of these issues will

.. 15
be addressed seriatim.

' There is no dispute that no such written consent was obtained from Dibble.

'* The issues developed over the course of these proceedings. In the Original Claim, Plaintiff contended the
improvement was constructed on property owned by Dibble, Black Bear Holdings, LLC and Penn Central
Corporation. (Penn Central was dismissed from the action when its motion for summary judgment was granted on
September 23, 2014.) Based on the May 31, 2012, deed, introduced at the trial on November 14, 2014, Plaintiff
seeks to amend the Claim and the Complaint to allege that BBH owns the property. At argument on the motion to
amend, Defendants asserted the deed was never delivered. Upon agreement of counsel, further hearing was
scheduled to address that issue. Based on the evidence introduced at that hearing on December 15, 2015, the court
hereby grants the Motion to Amend.



Lease of the Property

Defendants have asserted that Section 1303(d) prohibits the attachment of a
lien in this case. That section provides: “No lien shall be allowed against the
estate of an owner in fee by reason of any consent given by such owner to a
tenant to improve the leased premises unless it shall appear in writing signed by
such owner that the erection, construction, alteration or repair was in fact for the
immediate use and benefit of the owner. “ 49 P.S. Section 1303(d). As stated
previously, there is no written consent signed by Dibble.'® Considering all of the
evidence, however, the court cannot find that BBH was a tenant such that this
section applies.

Dibble testified that he has a “verbal lease with Black Bear Holdings”, that

17 He does not know the date of the lease, but

he “made it with William Epp.
testified that it was “done before they started work on the project.”’® He also
testified that “[i]t was probably right at that same time”, referencing the March
15,2012, agreement.19 There is no document to memorialize the lease.”® Dibble
testified that he “get[s] 500 from them”, but did not bring copies of the checks to
the hearing.”’ He stated that rent is paid “[w]hen we have money”,** and the rent
was last paid “[p]robably last month”.>> Dibble admitted that rent was not listed
as an expense on Black Bear Holdings’ financial statements for 2012 or 2013,**

and when he admitted that there was not “a piece of paper at all anywhere in the

' For purposes of this argument, the court assumes Dibble is the owner.
"N.T., October 14, 2014, at p. 91.

"®1d. at p. 96

¥ 1d. at p. 100.

*1d.

21 1d. at p. 92.

221d. at p. 93.

2 1d.

#1d. atp. 101-102.



world that [he was] aware of that corroborates the existence of [the] lease”,” but
then was reminded that he had “said [he] had some checks”, he stated, “Well,
whenever they had money they would give me some money just until we got up
and going; and the company never got up and going. So we never really got
nothing really to say paying the lease on time. It was just up in the air, like, you
know, we’ll give you $500.00 a month for lease; but it never got to that point
because we never started pumping water.”** While this sounds like Dibble was
now saying he never received any rent, when asked by the court “So you never
received any 500-dollar checks?”*’, he said, “I did a couple of them, yes sir.”**
William Epp testified that BBH did not write checks for rent to Dibble, that
Black Bear Waters did.” He said he did not know how many such checks had
been written,>® and when asked to admit that Black Bear Waters’ financial
statements did not reflect rent payments, he said the accountant “may have buried

that into another operating expense for accounting reasons.”’

Finally on this
subject, when asked whether he was saying that Waters paid or will pay rent to
Dibble, Epp stated: “It comes down to whoever has the money. Right now
Waters is the only account that has money in it. And also he was permitted to
take the rent from I believe it’s 188 Upper Powy’s Road when we didn’t have the

9932

money. So they paid him directly.””” He further explained: “There is a

residential renter on one of the properties there, and we allow Stewart to keep that

»Id. atp. 116.
6 1d.
71d.
*Id.
*1d. at p. 173.
0 Id.
311d. at p. 174.
21d. at p. 176.



rent every month in lieu of our obligation to pay him his lease payment.”’

Remarkably, this last-referenced arrangement was never mentioned by Dibble
even though he was asked several times about the matter.

Overall, this testimony, from both Stewart Dibble and William Epp, is
contradictory and confusing. It is not credible and cannot serve as the basis for a
finding that BBH leased the property from Dibble.

The court rejects Plaintiff’s argument, however, that without a lease, the
court must enforce the lien on the basis of the holding in Kelly v. Hannan, 566

A.2d 318 (Pa. 1989). True, there the court found the proffered lease fraudulent,

“produced ... at the time of the hearing in order to engage the language of Section
1303(d).”** 1d. at 318. The reason the lien was enforced, however, was not
simply for the lack of a lease, but because the alleged tenant (who did not in fact
own the property) had led the contractor to believe that he did own the property,
and the owner knew of the “tenant’s” intention to contract with the contractor as
if he were the owner. Specifically, the court found the following to be the
“boundary mark” for its inquiry: “The owner of leased property may be found
liable for the improvements a tenant has made if the owner has not acted in good
faith throughout the transaction knowing that the tenant intends to make a
contract acting as if he were the owner. Where facts are withheld and any attempt
is made to mislead the contractor and the owner has promised to pay for the cost
of the improvements, the theory of estoppel will lie.” Id. at 316 (citation and

internal quotation marks omitted). The Court found “the contractor believed that

he was contracting with the owners of the property and the Hannans knew of the

33
Id.

** The property was owned by the parents of the daughter and son-in-law who contracted with the plaintiff to build

a house on the property.”

10



Thompsons’ intentions to contract with Mr. Kelly as though they were the
owners”, and that “the appellee failed to act with good faith throughout the
transaction.” Id. at 318.

That the Court applied the above-quoted language as it’s “boundary mark”
in spite of its finding that there had been no lease, clearly indicates that when
property is owned by one person but the contract is entered by another, the focus
is not on the existence of a lease but, rather, on the conduct of the parties with
respect to the contractor’s belief regarding ownership. In the instant case, it is
clear that Defendants did not mislead Plaintiff into thinking that BBH owned the
property. The Operations Plan submitted at the beginning of the project clearly
identifies Dibble as owner of three of the four parcels at issue. And, while
Plaintiff argues that Epp and Dibble have acted in bad faith throughout the
transaction by, inter alia, representing to the Bank that the money sought to be
loaned was for the purpose of paying Plaintiff but then failing to pay, and by
promising Plaintiff they would be paid but then not paying them, and while such
could indeed constitute bad faith, it is not the type of bad faith relied on by the
Court in Kelly in enforcing a lien despite Section 1303(d)’s requirement of a

signed consent: bad faith with respect to the identity of the true owner of the

property.

The May 31, 2012, deed
As noted above, on May 31, 2012, Dibble and Mary Ann Hill-Yoder

executed a deed purporting to transfer all their interest in “five parcels and lots of

11



land” in Lewis Township to BBH.* The deed has not been recorded. Defendants
concede that recording is not necessary to transfer title, but argue that delivery is
necessary and that the deed was never delivered. As Defendants note in their
brief filed November 12, 2014, “whether there has been delivery depends on the
intention of the grantor as shown by his words and actions and by the
circumstances surrounding the transaction.” In the instant case, actions speak
much louder than words.

Both Dibble and Epp testified that although the deed was executed, it was
to be held by their (previous) attorney until all conditions had been satisfied,
referring to the four items listed in the March 15, 2012, agreement. Dibble
testified that two of the four items had not been paid and therefore the deed had
not been delivered.*®

Against this testimony the court balances the much weightier evidence that
the transaction had been completed, and that failure to record the deed was not
intentional but a fortuitous (for Defendants) oversight. First, the March 15, 2012,
agreement was quite clear that “each aspect of the foregoing transaction is
mutually interdependent with the other aspects, deed transfer and BB Holdings
membership interest transfers must occur simultaneously”. The membership was
transferred on March 15, 2012. Second, in support of BBH’s application for a
loan, the Bank was provided with a copy of the deed but never informed that it
was being “held”, and was led to believe that the property was owned by BBH.
Third, Dibble signed the Business Loan Agreement and the Mortgage as
“Member of Black Bear Holdings, LLC”, but not individually, instead signing a

%> Ms. Hill-Yoder’s signature was obtained to convey “any and all rights, title and interest she may have retained,
reserved, received or obtained” when she deeded the property to Dibble in 2009. See Plaintiff’s Exhibit 24.
%% No one purported to know where the original deed is presently located.

12



Commercial Guaranty to personally guarantee the loan. Fourth, the items listed
in the agreement were represented at trial to be liens on the property, and
inasmuch as the Bank went through with the closing without directly paying three
of the four items in spite of its stated requirement that it have a first lien on the
property, they must have been paid off prior to closing, contrary to the testimony.
Finally, in the Luzerne County lawsuit, Defendants asserted that “Stewart Dibble
has no personal ownership of any of the property”. The court has no trouble
concluding that this is actually the truth, based on its finding that Dibble intended

to complete the transaction when he executed the deed on May 31, 2012.

Equitable Ownership of the Property
Plaintiff argues that even if the deed had not been delivered, BBH had an

equitable interest in the property by virtue of the March 15, 2012, agreement, and
thus the property could nevertheless be subject to a mechanic’s lien. While the
court considers it unnecessary to even address the issue, based on the court’s
finding that title had actually transferred to BBH prior to the claim having been
filed, Plaintiff is indeed correct. Based on the March 15, 2012, agreement, BBH
held equitable title to the property. See Arnold v. Cessna, 25 Pa. 34 (1855).
Moreover, in Stratford v. Boland, 452 A.2d 824, 825 (Pa. Super. 1982), the

Superior Court stated:

We can readily dispense with appellant's claim that a mechanic's lien
could not have been properly imposed on the property because the
contract in question was not made with the property's owner.

Although the contract was made before appellant acquired an interest
in the property, the lien claim was filed after he had acquired an

13



equitable interest in it.

The contract upon which Mr. Stratford bases his claim was made
with the person, who at the time the lien was filed, had equitable
interest in the property. An equitable interest is such that its holder
is considered an owner for purposes of the Mechanic's Lien Law.
See 49 P.S. § 1201, defining "owner"; McClure v. Fairfield, 153 Pa.
411, 26 A. 446 (1893). We believe that since Mr. Boland was the
owner at the time the lien was filed, and was the person with whom
Mr. Stratford contracted, that the claim could be validly filed against
his property.

The lien is clearly proper in the circumstances of the instant case.

The “insignificant” wires

Defendants contend Plaintiff is not entitled to a lien against Parcel 151
because the only “construction” on that parcel is the installation of wiring, which
runs from an electric pole through a previously existing building, into and out of a
junction box and then underground along that building to the various components
of the water withdrawal facility which is located on the other three parcels. It is
clear from the evidence that no construction in the ordinary sense of the word
took place on parcel 151, only the installation of the wires and a junction box
(inside the building). Defendants argue that the wiring is “such an insignificant
part of this improvement that it is not within the definition of improvement under
the Act.””’ Plaintiff counters by citing B.N. Excavating, Inc. v. PBC Hollow-A,
L.P., 71 A.3d 274 (Pa. Super. 2013), which refers to the Black's Law Dictionary

definition of incidental as "Subordinate to something of greater importance;

having a minor role." Black's Law Dictionary 765 (7th ed. 1999). The court

14



agrees with Plaintiff that the wiring is “incidental” to the water withdrawal
facility, but it is not clear how this helps Plaintiff, other than to support a finding
that Plaintiff is entitled to a lien for the labor and materials expended laying the
wires. It does not necessarily follow that that lien should be on the property
wherein the wires lay. The court draws this conclusion based on the following
sections of the lien law:

§ 1301. Right to lien; amount; subcontractor

(a) General Rule. Except as provided under subsection (b), every
Improvement and the estate or title of the owner in the property shall
be subject to a lien, to be perfected as herein provided, for the
payment of all debts due by the owner to the contractor or by the
contractor to any of his subcontractors for labor or materials
furnished in the erection or construction, or the alteration or repair of
the improvement, provided that the amount of the claim, other than
amounts determined by apportionment under section 306(b) of this
act, shall exceed five hundred dollars ($ 500).

49 P.S. Section 1301 (emphasis added). Section 1201 provides the definition of
improvement: “any building, structure or other improvement of whatsoever kind
or character erected or constructed on land”; the definition of property: “the
improvement, the land covered thereby and the lot or curtilage appurtenant
thereto”; and the definition of erection and construction: “the erection and
construction of a new improvement”. Significantly, it also provides the
following: “erection, construction, alteration or repair" includes: ... (¢)
Furnishing, excavating for, laying, relaying, stringing and restringing ... wires,
whether on the property improved or upon other property, in order to supply

services to the improvement. 49 P.S. Section 1201 (emphasis added). This latter

N.T., October 14, 2014, at p. 181.
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definition implies that the furnishing of wires may be included in the amount of
the lien, but by reference to “other property” separate from “the property
improved” it is clear that “other property” is not to be included in the lien.
Therefore, the court agrees with Defendants that Parcel 151 is not subject to

Plaintiff’s mechanics’ lien claim.

CONCLUSIONS OF LAW
(1)  Plaintiff is entitled to a mechanics’ lien in the amount of $216,074.38 for

labor and materials furnished in the construction of the water withdrawal
facility.
(2)  The lien is properly placed on Parcel numbers 24-268-183.A, 24-268-152
and 24-268-149.
ORDER

AND NOW, this 12" day of January 2015, for the foregoing
reasons, judgment on the mechanic’s lien is hereby entered in Plaintiff’s favor in
the amount of § 216,074.38 with interest at the legal rate, against and upon the
property identified as Lycoming County Tax Parcel numbers 24-268-183.A, 24-268-
152 and 24-268-149.

BY THE COURT,

Dudley N. Anderson, Judge
cc:  Timothy J. Woolford, Esq.
101 North Pointe Blvd., Ste. 200, Lancaster, PA 17601
Scott T. Williams, Esq.
Gary Weber, Esq.
Hon. Dudley Anderson
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