IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA
COMMONWEALTH
Vs. : No. CR-640-2016

DOMINIC J. McLAURIN,
Defendant : Rule 1925 (a) Opinion

OPINION IN SUPPORT OF ORDER IN
COMPLIANCE WITH RULE 1925 (a) OF
THE RULES OF APPELLATE PROCEDURE

By Information filed on April 28, 2016, defendant was charged with two
counts of possession with intent to deliver controlled substances and related counts. The
charges arise out of an incident that allegedly occurred on January 6, 2016 when Trooper
Tyson Havens and Trooper Edward Dammer of the Pennsylvania State Police were on patrol
in the Newberry section of Williamsport, confronted the defendant who was seated in the
driver’s seat of a motor vehicle and, after further investigation, discovered eight packs of
heroin in the vehicle.

A jury was selected on August 22, 2017 and the case was scheduled for a jury
trial to begin on September 26, 2017.

Prior to the jury being brought into the courtroom and sworn, the parties met
with the court for the purpose of defendant raising oral motions.

Defendant’s first motion consisted of a motion in limine to preclude the use of
Mr. McLaurin’s intake document from the Lycoming County Prison. On September 22,
2017, the Commonwealth filed a Notice of Intent to Introduce Certified Records pursuant to

Pennsylvania Rule of Evidence 902 (11). Among the records were a Medical Admission
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form dated March 1, 2016, apparently completed by a prison nurse which, among other
things, reads as follows:
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“Street drug use: denies”, “current prescribed medication: Percocet,
ten milligrams — twenty milligrams/daily — since 2015, and a
medication administration record noting under “medication”:
“Tramadol 50 mg’s...3 days prn” and Tramadol 50 mg...3 days prn.”

The medication administration record also indicated under “hour” the
numbers § and 12 for the first Tramadol entry and the number 6 for the second Tramadol
entry. The medication administration record also included initials of a person under numbers
16, 17 and 18 corresponding to the 8 and 12 entries and initials of a person under the
numbers 15, 16 and 17 corresponding with the 6 entry.

The Commonwealth intended to introduce the Medical Admission form for
the purpose of proving that the defendant denied street drug use thus proving that the drugs
that were allegedly possessed by him were for the purposes of distribution and not personal
use.

Defendant objected to the use of the form arguing that it was hearsay and
prejudicial.

The Commonwealth argued that it was admissible as a business record
certified under Rule 902 (11).

Further, the Commonwealth wanted to introduce portions of the admission
form where the defendant allegedly admitted to taking Percocets as well as defendant’s detox
observation record from March 1, 2016 to March 4, 2016. The Commonwealth argued that
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“it indicates that [defendant] exhibited zero symptoms of detox and received no treatment for
detox.” (September 26, 2017 transcript, p. 8). The Commonwealth argued that the detox
observations prove that the defendant was “not withdrawing from anything.” (September 26,
2017 transcript, p. 9).

In addition to defendant’s hearsay and prejudice argument, defendant also
contended that it was not relevant. Specifically, the incident occurred on February 3, 2016
and the defendant was admitted to the Lycoming County prison on March 1, 2016 after he
was taken into custody.

Initially, the court granted defendant’s oral motion in limine concluding that it
was not relevant under the circumstances too speculative and impermissible hearsay.
(September 26, 2017 transcript, p. 10).

As the court specifically noted on the record:

“The court has several concerns. While defendant’s denial of street

drug use may be an admission and may be admissible as an admission,
under the circumstances, it is not relevant and extremely prejudicial.”



The incident allegedly occurred in early February; and this Medical
Admission form is dated March 1, 2016. With respect to the Commonwealth’s request to
introduce testimony about the defendant admitting that he was taking Percocets, that he was
on detox protocol or observation and that allegedly he exhibited no symptoms, while again,
said testimony might be arguably relevant, the court concludes that it would not only confuse
the jury but also cause the jury to engage in speculation. This is especially true since the
defendant was prescribed Tramadol.

Finally, the court is of the strong opinion that in order for the Commonwealth
to be able to argue what it wants with respect to the Percocet withdrawal symptoms in
Tramadol that it would need an expert to testify to such and not simply leave it to the jury to
conclude what may or may not be relevant under the circumstances.

In the Commonwealth’s Concise Statement of Matters of Complained of on
appeal, the Commonwealth argues that the court erred in precluding the evidence “based on
the timeliness of discovery.” With respect to this issue, the court noted as follows:

“Another note concerns the timeliness of the providing of the
information. While the court does not fault the Commonwealth in that
it appears that it was requested approximately two weeks ago, it was
not provided until Friday, three working days ago. This is clearly not
enough time for the defendant to obtain appropriate rebuttal testimony
or even make a decision whether he wishes to testify.” (September 26,
2017 transcript, pp. 11-12).

Following a brief recess, the Commonwealth indicated that it intended to

appeal the ruling unless the court would reconsider. The Commonwealth specifically
requested from the court its reasoning. In response, the court stated as follows:

“Just so it’s clear, my denial was based on several factors. First of all,
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I don’t believe it’s relevant because of the passage of time. The
defendant allegedly committed the offense on March 3, 2016. The date
of the Medical Admission form is March 1, 2016, approximately a
month later.

There is nothing in the document that indicates a timeframe for when
the defendant allegedly denied street drug use. There is nothing in the
timeframe as to when he might have suffered a hernia.

Now, it does say he was using Percocets since well let’s just talk about
the drug use, where he denied it. So the issue is several fold. I don’t
think it’s relevant. To the extent it may be relevant, I think it’s too
prejudicial because of the lapse of time.

I also believe that it’s hearsay on hearsay. While I understand the
Commonwealth’s position that it’s what the defendant said, the nurse
is not present to cross-examine as to how the question was asked, what
she means by street drug, how the defendant might have interpreted
street drugs; and therefore, it’s far too speculative.

Finally, I think the defendant was prejudiced by the fact that this
wasn’t given to him until Friday after the jury was selected and the
jury trial was to begin on Tuesday, the following week.

Now, with respect to the Percocet issue, the Commonwealth has

indicated in its offer of proof that the Percocet- that it intends to show

that the defendant was taking Percocets, not heroin or cocaine and

that the defendant did not detox from heroin, correct? Did I get that

offered proof correct? that was your argument.” (September 26, 2017

transcript, pp. 14-16).

The Commonwealth argued that its main purpose was “the street drug.”

(September 26, 2017 transcript, p. 16). The Commonwealth noted that the most important
piece of evidence to bring in “was that the defendant denied street drug use.” (September 26,
2017 transcript, p. 16).

With respect to the Percocet use, the court noted as follows:

“The court’s opinion with respect to that is that it’s even far less
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relevant and far more prejudicial because again, it’s a time issue.
Although, he apparently did say he’s been using since 2015.

But again, we don’t know what a zero with a slash through it means
with respect to symptoms. The jury would have to guess because there
would be no testimony as to what that was. We don’t know how the
blood pressure would show anything or how his pulse or temperature
would show anything.

There are some notes with respect to treatment; but those notes are —
we don’t know what they mean. The Commonwealth is proposing or
submitting that they mean that there were no symptoms and no
treatment but again, without any evidence whatsoever.

Plus, the Commonwealth intends on arguing — well, I should say, plus
the records show that the defendant was taking prescribed Tramadol
the prison for a certain period of time. We don’t know necessarily how
long. We don’t know whether that would impact on the defendant’s
symptoms to withdraw from Percocets and/or heroin.

The court takes judicial notice that Tramadol is a low level, and
possibly synthetic opiate but it is used as a street drug. And many
heroin addicts that have been before this court through both its vivitrol
program and through PV’s as well as sentencings, have been found to
use Tramadol recreationally when they can’t find another opiate that is
perhaps a little stronger.

So, in a nutshell, my decision with respect to the Percocets is that it,
again, constitutes improper hearsay, that it is not relevant, that if it is
relevant, its relevancy is minimal at best and that its extremely
prejudicial because it would cause a jury to speculate, that it’s
confusing in light of the Tramadol issue and what we don’t know
about what was written down because no one will be there to testify
and it will simply be the lawyer’s interpretation of what

was there and finally, it’s prejudicial to the extent that the information
was provided on Friday and the trial is now Tuesday morning.

I guess my other issue that I would note with respect to both
Commonwealth claims is that I think it unfairly puts the defendant in a
position where he would be required to respond to it; and he has no
way of responding to it, either through testimony or perhaps other
witnesses. And I think it infringes on his right to remain silent under
the circumstances.” (September 26, 2017 transcript, pp. 16-18).
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In its 1925 Concise Statement of Matters Complained of on Appeal, among
the arguments made by the Commonwealth are a general claim of error in granting the
defendant’s motion, the specific claim of error based on the timeliness and a final claim of

error based on granting relief “on grounds not asserted in defendant’s motion to preclude.”

The court’s reasoning is specifically set forth in the portions of the transcript
cited above. Contrary to what the Commonwealth claims, the defendant argued that the
proposed evidence constituted hearsay, was not relevant and was prejudicial. The court
granted defendant’s motion based in large part on defendant’s objections. Specifically, the
court noted that the evidence was not relevant, constituted impermissible hearsay and was
unduly prejudicial because it required the jury to speculate.

The admissibility of evidence is within the sound discretion of the trial court,
which will only be reversed upon a showing of an abuse of discretion. Commonwealth v.
Johnson, 42 A.3d 1017, 1027 (Pa. 2012) (citations omitted). “An abuse of discretion may
not be found merely because an appellate court might have reached a different conclusion,
but requires a result of manifest unreasonableness, or partiality, prejudice, bias or ill will or
such lack of support so as to be clearly erroneous.” Id.

Rule 401 of the Pennsylvania Rules of Evidence defines relevant evidence as
“evidence having any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it would be without the

evidence.” Pa. R. E. Rule 401.



The proposed evidence by the Commonwealth was clearly not relevant. The
fact that the defendant denied street drug use on March 1, 2016 does not make it more or less
probable that on February 3, 2016 the defendant possessed heroin and crack cocaine with the
intent to deliver said substances. The fact that the defendant was prescribed Percocet daily
since 2015 does not make it more or less probable that he possessed with intent to deliver on
February 3, 2016 heroin and/or cocaine. The fact that defendant was on detox observation on
March 1 through March 4 of 2016 and was administered Tramadol for as little as three or at
most six days while in the Lycoming County prison does not make it more or less probable
that he possessed with intent to deliver heroin and/or crack cocaine on February 3, 2016.

Evidence that is not relevant is not admissible. Pa. R.E. Rule 402.

Alternatively, the court may exclude relevant evidence if its probative value is
outweighed by a danger of one or more of the following: Unfair prejudice, confusing the
issues, misleading the jury, undue delay, wasting time or needlessly presenting cumulative
evidence. Pa. R.E. Rule 403.

As this Rule confirms, there are dangers that outweigh relevancy. “Even
relevant evidence can render a trial unfair, or produce an irrational result, Pa. R.E. Honorable
Mark I. Bernstein, p. 141.

If the probative value of evidence is outweighed by the danger of unfair
prejudice, the evidence may be precluded. In order to meet this standard, the evidence must
create any undue tendency for the jury to decide the case on an improper basis. Pa. R. E. 403,
comment; Commonwealth v. Hairston, 624 Pa. 143, 84 A.3d 657, 666, cert denied, 135 S.
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Ct. 164 (U.S. 2014). Clearly to admit the proposed evidence would be to invite the jury to
render a decision on an improper basis. Indeed, the jury would be invited to render a decision
not on the basis of the facts but on the basis of speculation. More specifically, the jury would
be required to unfairly speculate as to the meaning and context of the documents and the
information and the information set forth on the documents. What are street drugs? What
does the word “denies” mean when the question is street drug use. What does the
administration of Tramadol mean? What is a detox observation? What is a zero with a line
through it mean under symptoms? What does a zero with a vertical line through it mean with
respect to treatment? What do blood pressure measurements, pulse and temperature mean
with respect to detox? Most importantly, do any of these observations and/or facts as of
March 1, 2016 relate to anything that occurred on February 3, 2016?

Finally, the proposed evidence constituted inadmissible hearsay. The
Commonwealth argued that the hearsay objection could be overcome because “it’s a business
record, your honor, kept in the normal course which is part of the certification. And, also,
under Rule 902 (11), certified domestic records of regularly conducted activity can be
certified in lieu of having the witness present to testify, which we do have, your honor, the
certification that is indeed notarized and the certification by Brad Shoemaker that these are
regularly kept in the order of normal business, these records.” (transcript, p. 4).

The Commonwealth’s reliance on Rule 902 (11) is misplaced. The purpose of
the Rule is to authenticate a document. The Rule permits certain categories of exhibits to be
“received in evidence without further proof of genuineness.” Commonwealth v. Brooks, 352
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Pa. Super. 394, 398 n.1; 508 A.2d 316, 318 n.1 (1986).

However, the rule against hearsay is not overcome by self-authentication. The
elimination of additional evidence for authenticity does not render the evidence admissible
for the truth of its contents.

To overcome the hearsay problem, the Commonwealth argued that it was a
“business record.” The business records exception to the hearsay rule is found in Pa. R.Evid.
803 (6).

“Pennsylvania permits, as an exception to the hearsay rule, the admission into
evidence of medical records, as business records, to show the fact of hospitalization,
treatment prescribed and symptoms manifested by not the admission of opinions and
diagnoses contain in business records.” Commonwealth v. Christy, 540 Pa. 192, 207; 656
A.2d 877 (1995), cert. denied. 516 U.S. 872 (1995).

The portions of the records that the Commonwealth intended to utilize would
not constitute fact of hospitalization, treatment prescribed or symptoms manifested. In fact,
the portions of the documents include responses made by the defendant to certain questions
and in administration record and detox observation record. Unfortunately for the
Commonwealth, and while the court recognizes that an argument can be made that the
records do reflect some treatment prescribed or symptoms manifested, they are speculative at
best and even if they come within the business records exception to the hearsay rule, they are
not admissible.

Finally, the Commonwealth argues that the court precluded the evidence
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based on the timeliness of discovery and on grounds not asserted by defendant. A review of
the record demonstrates that these assertions are simply not true. While the court referenced
the timeliness issue, it noted such in the context of prejudice. Moreover, and determinatively,
defendant raised three issues in support of his motion in limine: relevancy, prejudice and
hearsay. The court granted the motion on all three grounds.

Date:

By The Court,

Marc F. Lovecchio, Judge

cc: Nicole Ippolito, Esquire (ADA)
Matthew Welickovitch, Esquire (APD)
Work File
Gary Weber, Esquire (Lycoming Reporter)
Superior Court (original and 1)
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