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OPINION IN SUPPORT OF ORDER OF DECEMBER 1. 2016 IN
COMPLIANCE WITH RULE 1925(A) OF
THE RULES OF APPELLATE PROCEDURE

On December 1, 2016 following a hearing and based the appellant’s
counseled admissions, the court found that the appellant violated the conditions of her
probation by being convicted of the summary offenses of harassment and disorderly conduct
and by failing to comply with the directives of her Adult Probation Officer.

As a result, the court revoked the appellant’s probation and under Information
629-2015, with respect to count 1, theft by unlawful taking, a misdemeanor of the first
degree, the court sentenced the appellant to undergo incarceration in a State Correctional
Institution, the minimum of which was two (2) years and the maximum of which was five (5)
years.

Under Information 1773-2015, with respect to count 3, disorderly conduct,
count 5, disorderly conduct, and count 6, harassment, all misdemeanors of the third degree,
the court imposed a sentence of guilt without further punishment.

The sentence was effective December 1, 2016 although the appellant was

given credit for time served from December 4, 2016 to November 30, 2016. The appellant



was found not to be RRRI eligible because of a prior conviction for simple assault. She was
also found to not be eligible for the state motivational boot camp.

The appellant filed a timely appeal. The sole claim asserted on appeal is that
the trial court abused its discretion by imposing an unduly harsh and manifestly excessive
sentence. In her concise statement of matters complained of on appeal, the appellant contends
that the sentence was unduly harsh and manifestly excessive, following a 60-day diagnostic
evaluation at a State Correctional Institution, “without fully taking into consideration her
mental health and her borderline intellectual functioning.”

This Opinion is being submitted in support of the court’s December 1, 2016
sentencing order.

Sentencing is a matter vested in the sound discretion of the

sentencing judge, and a sentence will not be disturbed on appeal absent a
manifest abuse of discretion. In this context, an abuse of discretion is not
shown merely by an error in judgment. Rather, the appellant must establish,
by reference to the record, that the sentencing court ignored or misapplied
the law, exercised its judgment for reasons of partiality, prejudice, bias or
ill-will, or arrived at a manifestly unreasonable decision.
Commonwealth v. Derry, 150 A.3d 987, 991 (Pa. Super. 2016)(citing Commonwealth v.
Hoch, 936 A.2d 515, 517-18 (Pa. Super. 2007)).

The appellant has not alleged that the court’s sentence was the result of
partiality, prejudice, bias or ill-will. Rather, she alleges that the sentence was manifestly
excessive or unreasonable.

In determining whether a sentence is manifestly excessive, the

appellate court must give great weight to the sentencing court’s discretion,
as he or she is in the best position to measure factors such as the nature of
the crime, the defendant’s character and the defendant’s display of remorse,

defiance or indifference.
Commonwealth v. Colon, 102 A.3d 1033, 1043 (Pa. Super. 2014) (quoting Commonwealth
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Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003)).

In fashioning a sentence following a violation of probation (VOP), the court
must consider not only the dictates of 42 Pa. C.S.A. § 9771 (c) but also the factors set forth
in 42 Pa. C.S. § 9721 (b). Derry, 150 A.3d at 994. In other words, the sentence must be
“consistent with the protection of the public, the gravity of the offense as it relates to the
impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant.” As well, the court must consider whether the sentence imposed is, among other
things, essential to vindicate the authority of the court and must give due consideration to the
time spent serving the order of probation. Id.

In a VOP context, however, the court enjoys a greater degree of deference. Id.
at 995 n.2 (citing Commonwealth v. Pasture, 107 A.3d 21, 27 (Pa. 2014)).

The sentencing court’s institutional advantage is, perhaps, more

pronounced in fashioning a sentence following the revocation of probation,
which is qualitatively different than an initial sentencing proceeding. ...it is
a different matter when a defendant appears before the court for sentencing
proceedings following a violation of the mercy bestowed upon him in the
form of a probationary sentence.

Id. at 992 (citing Pasture, supra.) Further,
since the defendant has previously appeared before the sentencing court, the
stated reasons for a revocation sentence need not be as elaborate as that
which is required at initial sentencing. The rationale for this is obvious.
When sentencing is a consequence of the revocation of probation, the trial
judge is already fully informed as to the facts and circumstances of both the
crime and the nature of the defendant.

Id. at 995 n.2 (quoting Pasture, 107 A.3d at 28).

This court’s sentence was not manifestly unreasonable. The record clearly

shows that the court took several factors into consideration when formulating the new



sentence. Among other things, the court considered the appellant’s long history under
supervision. The court considered that the appellant was on probation for four separate
counts. Contrary to what the appellant claims, the court did consider her mental health issues
and intellectual functioning. The court referenced the Department of Correction’s evaluation
report concluded that the appellant’s criminal conduct was not a result of her mental health
issues but related primarily to her inability to stop drinking alcohol. The report noted and the
court considered the fact that the appellant admitted to continuing to use alcohol on a daily
basis even while under supervision.

The court noted in its sentencing order that while the appellant was on
supervision, she was provided a host of opportunities, including inpatient treatment, mental
health court, outpatient treatment for drug and alcohol, as well as outpatient treatment for
mental health issues. The court considered the fact that the appellant was in four separate
drug and alcohol treatment facilities and may have developed borderline personality and anti-
social personality disorders “perhaps related to her decades of alcohol abuse.”

The court also specifically stated the following in its sentencing order: “A
state sentence is necessary to protect the public. A state sentence is consistent with the
gravity of [the appellant’s] continued failures on supervision. A state sentence is necessary
because [the appellant’s] continued drinking, and continued misconduct indicates that it is
likely that she will commit other offenses in the future. The court has considered the length
of time [the appellant] has been on supervision, and it has been a very short period of time
without the [appellant] committing new misconducts.”

A review of the sentencing transcript further supports the court’s conclusions.



The court noted that at a preliminary probation violation hearing in September, it ordered
that the appellant be transported to Muncy for a 60-day evaluation. The appellant admitted
that she was not supposed to be drinking because she was on probation. Her diagnoses, in
fact, shocked the court. They were alcohol use disorder moderate to severe, unspecified
alcohol related disorder, unspecified bipolar related disorder, and cocaine use disorder.

The appellant was identified as having a borderline IQ. More importantly, she
was identified as having a violence behavior risk and predatory risk. With respect to her
violent behavior or re-offense risk, it was identified that the appellant had anger management
problems, failures on release, a history of impulsivity, a history of drug and alcohol abuse
and dependency, and a history of non-compliance.

Further substance abuse caused severe and recalcitrant difficulties in the
appellant’s life and was most likely a part of a larger pattern of self-defeating behavior. The
appellant’s primary problem was substance abuse which impaired her judgement and insight,
causing her to be a greater risk of criminal activity.

The appellant had been drinking since she was 18 years old. At the time of the
evaluation, she was 53. She had been using crack cocaine since she was 41 up to
approximately two years ago. She completed only two rehabs and was discharged from two
others.

Clearly, the court followed the mandates of Derry, supra. It considered all of
the relevant factors and did not impose a sentence that was manifestly excessive or
unreasonable. The court imposed a sentence that was appropriate under all of the

circumstances. The appellant’s main problem was her substance abuse, which impaired her



judgment and contributed to her criminal activities and misconducts. A condition of her
probation was to not consume alcohol. The appellant was aware of this condition but
continued to consume alcohol. Despite numerous attempts to assist the appellant with her
drug and alcohol issues, the attempts to assist the appellant at the county level failed and she
continued to commit crimes and misconducts. The court would rather provide treatment and
help to a person whose main problem is substance abuse so that his or her criminal activities
will voluntarily cease. When, however, the individual cannot or will not take advantage of
the treatment options offered, the court is left with no choice but incarceration to protect both
the public and the individual. In this case, the court found that the only way to protect the
public, and to protect the appellant from her self-destructive behaviors, was to sentence her
to a period of state incarceration.
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