IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA

V. : CR-89-2017
JORDAN RAWLS, :
Defendant : Omnibus Pretrial Motion
OPINION AND ORDER

Defendant, Jordan Rawls filed an Omnibus Pretrial Motion on April 2, 2018. A hearing
on the Motions took place on April 26, 2018. Several of the issues were disposed of by the Court
during the hearing. A briefing schedule was set to address a number of the remaining issues
raised. The Court ordered a transcript of the hearing be provided to the Commonwealth and

Defendant to assist with the preparation of briefs. The final briefs were due on July 6, 2018.
Factual Background

Jordan Rawls is charged with Criminal Homicide (two open counts);' Criminal
Conspiracy (criminal homicide),” Robbery;’ Criminal Conspiracy (robbery);4 Criminal Attempt
(robbery);’ Persons not to Possess Firearms;’ Firearms not to be Carried without a License; and
Possessing Instruments of a Crime.® The charges arise from a shooting that occurred on October

31, 2016, at 613 Poplar Street in Williamsport, PA.

' 18 Pa.C.S. § 2501(a).

2 18 Pa.C.S. § 903(a)(1).

3 18 Pa.C.S. § 3701(a)(1)(iii).
* 18 Pa.C.S. § 903(a)(1).

> 18 Pa.C.S. § 901(a).

618 Pa.C.S. § 6105(a)(1).
718 Pa.C.S. § 6106.

18 Pa.C.S. § 907(b).



Discussion

Did Defendant voluntarily waive his Miranda rights

Defendant first alleges that the statements that he gave at the police station should be
suppressed as they were obtained by the police in violation of his Fifth, Sixth and Fourteenth
Amendment rights. The Commonwealth argues that there was “nothing sinister employed by the
[A]gents” from the Williamsport Bureau of Police prior to the Defendant waiving his Fifth

Amendment right. This Court agrees with the Commonwealth.

In order for a waiver of Miranda rights to be valid, the waiver must have been knowing
and voluntary. Berghuis v. Thompkins, 560 U.S. 370, 383 (2010); North Carolina v. Butler, 441
U.S. 369, 373 (1979). The Court in Miranda emphasized that its decision was “not intended to
hamper the traditional function of police officers investigating a crime.” Miranda v. Arizona, 384
U.S. 436, 476 (1966). Rather, the safeguards of the Miranda warnings were put into place to
advise an accused of his rights. Berghuis, 560 U.S. at 385; Davis v. United States, 512 U.S. 452,
460 (1994); Moran v. Burbine, 475 U.S. 412, 427 (1986). Therefore, an individual who is taken
into custody must be informed of, and have the opportunity to exercise, his Miranda rights, but
may knowingly and intelligently choose to wave these rights and make any statements he
desires. Id. In order for an accused to voluntarily waive his right to remain silent, the accused
must not have been threatened, tricked, or cajoled by police officers into the waiver. Miranda,
384 U.S. at 476. Further, officers may not mislead a suspect or induce a waiver with the promise
of a lower charge or special consideration. Commonwealth v. Gibbs, 553 A.2d 409, 411 (Pa.

1989). An officer also may not persuade an individual who has invoked his Miranda rights to



retract his position. Commonwealth v. Weaver, 418 A.2d 565, 568 (Pa. Super. 1980). In order to
invoke the right to remain silent, an accused must make an unambiguous, affirmative statement.
Berghuis, 560 U.S. at 380. A suspect must also unambiguously request counsel; if he does not,
the police have no obligation to cease questioning. Davis, 512 U.S. at 459. Ploys to mislead a
suspect or lull him into a false sense of security that do not rise to the level of compulsion or
coercion to speak are not within Miranda's concerns. Illinois v. Perkins, 496 U.S. 292, 297
(1990). After informing an accused of his Miranda rights, officers are permitted to engage in a
pre-waiver interrogation and any subsequent confession acts as an implied waiver of Miranda

rights. Berghuis, 560 U.S. at 372.

In this case, Defendant appeared at the Williamsport Bureau of Police headquarters after
hearing his photograph was being circulated in the media, alerting the public that he was wanted
for questioning in connection with a double homicide which occurred on Poplar Street.
Defendant was arrested by Agent Trent Peacock of the Williamsport Bureau of Police and read
the Miranda warnings verbatim. Defendant was encouraged to talk to the agents but then
reminded again that he did not have to talk to them or answer any questions, and that by waiving
his Miranda rights, Defendant was agreeing to answer questions without an attorney present.
Defendant signed a waiver minutes later and was subsequently interviewed. There is nothing to
indicate from the video or the conversation that Defendant was incapable of understanding the
rights explained to him. No evidence was presented that the agents coerced Defendant, promised
Defendant a lesser or harsher sentence based on a waiver, or threatened or harmed Defendant.
The agent’s statements prior to obtaining Defendant’s waiver did not rise to a level of coercion

that would be condemned by Miranda, rather they were nothing more than an attempt to lull



Defendant into a congenial attitude. Further, as the agents would have been permitted to engage
in pre-waiver interrogation, it can be extrapolated that they are also within their right to make un-
coercive statements prior to obtaining a waiver. Miranda was not intended to hamper normal
police functions, into which category the officer’s statements undoubtedly fall, as common
police tactics. Defendant asserted that he understood his rights on multiple occasions and
expressed that he had no issue talking to the agents. At no point did the Defendant state he would
like to invoke his right to remain silent or speak to an attorney. Defendant’s argument that
respectful police conduct is inherent to cajoling and trickery, and thus respectful conduct must

cause a statement to be involuntary, is unfounded and over-reaching.

Further, the Supreme Court of the United States has held that an accused does not have to
know all possible subjects of questioning in advance of interrogation in order to voluntarily,
knowingly, and intelligently waive his Fifth Amendment privilege. Colorado v. Spring, 479 U.S.
564, 577 (1987). Further, a valid waiver “does not require that an individual be informed of all
information ‘useful’ in making his decision or all information that ‘might ... affec[t] his decision
to confess.’” Id. at 576 (quoting Moran, 475 U.S. at 422). Miranda warnings are intended to
convey the constitutional privileges afforded to an individual and the consequences of
abandoning them. Id. at 577. Therefore, the failure of police officers to inform a defendant of the
subject matter of an interrogation does not affect the defendant’s decision to waive his Fifth

Amendment privilege in a constitutionally significant manner. 1d. at 566.

Here, Defendant asserts that because he was not specifically informed of the charges
against him prior to his Miranda warnings being read, his waiver of his Miranda rights was not

valid. This Court finds this assertion to be unfounded. Defendant discovered that he was wanted



for questioning in relation to the homicides, which had occurred on October 31, 2016, after
becoming aware that his picture was being circulated through the media. As a result, Defendant
voluntarily reported to the police station on November 11, 2016. Defendant informed the police
officers that he was already aware of the shooting deaths as he had previously read about the
incident on Facebook. The Court finds that Defendant was adequately aware of the
circumstances surrounding his arrest and subsequent questioning at the time he waived his
Miranda rights. It is not necessary that Defendant know all the possible subjects of the
interrogation to validly waive his Miranda rights or relinquish his right to remain silent.
However, the officers did not stray into a discussion of any other crimes, but consistently kept
their questions related to the events of the night in question. Defendant was supplied the Miranda
warnings and thereby informed of the constitutional privileges afforded to him. Defendant was
fully apprised of, and expressly waived, his Miranda rights. Therefore, Defendant’s waiver of

Miranda was knowingly and intelligently made.

Did Defendant waive his Sixth Amendment right to counsel

Defendant also asserts that the failure of police to inform him of the crimes with which he
was being charged is a violation of his Sixth Amendment right to counsel. The Commonwealth
argues that the Defendant was aware both from the media reports and statements made by Agent
Trent Peacock that the police were investigating a homicide and that he was a person of interest

in the investigation.

The Supreme Court of the United States has held on multiple occasions that when an
accused voluntarily waives his Miranda rights, he also waives his Sixth Amendment right to

counsel. Montejo v. Louisiana, 556 U.S. 778, 786 (2009); Patterson v. lllinois, 487 U.S. 285, 293



(1988). The court reasoned that an accused who is given Miranda warnings has been sufficiently
apprised of the nature of his Sixth Amendment rights and the consequences of abandoning such
rights, therefore a knowing and intelligent waiver of Miranda also applies to the Sixth
Amendment right to counsel. Patterson, 487 U.S. at 296. Further, the Court has held that the
Sixth Amendment right to counsel may be waived by a defendant, so long as relinquishment of
the right is voluntary, knowing, and intelligent. Montejo, 556 U.S. at 786; Patterson, 487 U.S. at
292 n. 4; Johnson v. Zerbst, 304 U.S. 458, 464 (1938). The Supreme Court of Pennsylvania has
also held that a waiver of Miranda rights is sufficient to waive an accused’s Sixth Amendment
right to counsel. Commonwealth v. Woodard, 129 A.3d 480, 501 (Pa. 2015) (reasoning that the
appellant was informed of his right to counsel and chose to give a statement without counsel

present, thus nothing more is required under the law).

Defendant asserts that his waiver of Miranda rights was not valid and therefore was
insufficient to waive Defendant’s Sixth Amendment right to counsel. However, as discussed
previously, this Court has found that Defendant’s waiver of his Miranda rights was valid.
Defendant argues that he was unaware of the magnitude of the accusations against him and
therefore could not have validly waived his right to counsel. However, Defendant was admittedly
aware that the incident which he was wanted for questioning in connection to was the shooting
death of two people. Defendant arguably understood the gravity of his arrest due to this
knowledge. Further, Defendant was informed of the rights afforded to him and the consequences
of abandoning such rights but chose to waive them regardless. Therefore, Defendant’s waiver of
his Miranda rights was voluntary, knowing, and intelligent; thus, it was sufficient to waive

Defendant’s Sixth Amendment right to counsel.



Were Defendant’s statements on November 11, 2016 made voluntarily

The next issue raised by the Defendant is that his statements made to the police on
November 11, 2016 were not made voluntarily. Defendant spoke to the police on this first
occasion after discovering that he was a person of interest. Agents Peacock and Kontz then led
Defendant to an interrogation room and placed him under arrest. An interview video was
prepared of the conversation between the Defendant and the agents. Commonwealth asserts that

a review of the video establishes that the statements were voluntarily made.

To determine voluntariness, a court must consider the totality of the circumstances
surrounding a given statement. Commonwealth v. Templin, 795 A.2d 959, 961 (Pa. 2002);
Arizona v. Fulminante, 499 U.S. 279, 285 (1991). Relevant factors include the defendant’s age,
intellectual capacity, the time of day, and manner of questioning. See Kentucky v. Cane, 476 U.S.
683, 691 (1986). Circumstances regarding the manner of questioning include the duration and
means of the questioning, the nature of the detention, the defendant’s physical and psychological
state, the conditions of the interrogations, and the conduct of the police officers. Payne v.
Arkansas, 356 U.S. 560 (1958); see Templin, 795 A.2d at 966; Commonwealth v. Perez, 845
A.2d 779 (Pa. 2004). The duration of an interrogation is not determinative on the issue of
voluntariness; officers may give an accused the opportunity to detail his side of the story before
arraigning him. Commonwealth v. D’Amato, 526 A.2d 300, 308 (Pa. 1987). Additionally, the
threat of physical violence, or the promise of protection from physical violence, is a relevant
factor. Fulminante, 499 U.S. at 487-88. In Pennsylvania, a confession is involuntary when an

interrogation is so manipulative or coercive that it deprives the defendant of his ability to make a



free and unconstrained decision to confess. Commonwealth v. Nester, 709 A.2d 879, 882 (Pa.

1998).

Defendant argues that the statements made to the police officers following Defendant’s
waiver of Miranda rights were involuntary and must be suppressed. The Court disagrees.
Defendant is twenty-four years old and has had prior experience with the police. Defendant does
not allege that his intellectual capacity is diminished. On November 11, 2016, Defendant arrived
at the police station at approximately 1:45 p.m. and was subsequently placed under arrest.
Defendant was taken to an interrogation room at approximately 2:03 p.m. and the police officers
commenced questioning. Defendant was then questioned on and off until approximately 7:40
p.m. During this time span, Defendant was given over two hours of breaks from interrogation,
which included multiple cigarette breaks and a dinner break. The length of Defendant’s
interrogation cannot be seen as excessive in length. Additionally, the police officers did not
threaten, deceive, or promise anything to Defendant at any point in time, but rather encouraged
him to be honest and emphasized the seriousness of the situation. Defendant may have been held
incommunicado or without the opportunity to speak to others for the duration of the interrogation
only in the sense that Defendant’s relatives or any others did not request to see him and thus
were not denied the opportunity to do so. The actual facts of this case are in direct contrast to
cases upon which the Defendant relies. Moreover, each of the cases which Defendant relies upon
to assert that the statements were involuntarily made involved defendants who were deprived of
food, sleep, and breaks or threatened with physical harm. The short time span in which

Defendant was actually interrogated, the accommodations made for his comfort considering the



circumstances, and the demeanor of the police officers all suggest that Defendant’s statements

were completely voluntary.

Defendant also argues that the police officers were in complete control of Defendant’s
liberties; however, the record shows that the officers granted Defendant’s requests to pause or
smoke. Counsel for Defendant insinuates that the off-screen breaks in which Defendant
requested to smoke a cigarette may have been accompanied by improper police behavior and that
the officers’ comments “smack of damage control,” however, Defendant himself has made no
claims of threats, violence, or coercion from the officers at any time. Additionally, any delay in
taking Defendant to a Magistrate for arraignment is not determinative of the voluntariness of his
confession. Officers allowed Defendant the time to detail his version of the events on the night in
question; the interview was in fact prolonged by Defendant’s refusal to admit to known facts

even when faced with evidence in support of them.

In reviewing the totality of the circumstances, the Court finds that the interrogation was
not so manipulative or coercive as to deprive Defendant of his ability to make free and
unconstrained statements. Therefore, Defendants statements on November 11, 2016 were made

voluntarily.

Were Defendant’s statements on November 16, 2016 made voluntarily

Defendant was subsequently interviewed on November 16, 2016. Defense Counsel
alleges that the questioning was neither preceded by adequate Miranda warnings nor proof of an

appropriate waiver and should be suppressed.



Under Pennsylvania law, not every renewal of the interrogation process requires the
repetition of Miranda warnings. Commonwealth v. Proctor, 585 A.2d 454, 459 (Pa. 1991). The
courts must look to the circumstances of each case to determine whether a warning has become
stale. The factors to be evaluated are:

[T]he length of time between the warnings and the challenged interrogation, whether the

interrogation was conducted at the same place where the warnings were given, whether

the officer who gave the warnings also conducted the questioning, and whether

statements obtained are materially different from other statements that may have been
made at the time of the warnings.

Id. Additionally, a Fifth Amendment waiver may still be valid, even if not given in the exact
form described in Miranda, if the defendant is provided with a “fully effective equivalent” to the

verbatim warning. Duckworth v. Eagan, 492 U.S. 195, 202 (1989).

In this case, there was a five day lapse between the first warnings and the second
interrogation; the second interrogation was conducted in the same room as his first interview; the
interrogation was conducted by the same two officers as the November 11 questioning; and
Defendant did not provide any new information or materially different statements, his statements
were consistent with those given at the prior interrogation. Defendant was given an abbreviated
version of the Miranda warning, including the right to remain silent, the right to an attorney, and
the right to stop answering questions at any time. Defendant affirmed his understanding of those
rights. Therefore, Defendant’s original Miranda waiver coupled with the truncated reminder was
sufficient to render the subsequent statements as voluntary. Therefore, Defendant’s statements on

November 16, 2016 were made voluntarily.
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Is the Defendant entitled to impeachment evidence and the complete criminal history of the
Commonwealth’s witnesses

Under the Brady rule, the prosecution has a duty to disclose all exculpatory evidence to a
defendant prior to trial. See Brady v. Maryland, 373 U.S. 83 (1967); Commonwealth v. Strong,
761 A.2d 1167, 1171 (2000). Impeachment evidence also falls within the Brady rule. United
States v. Bagley, 473 U.S. 667. Impeachment evidence includes “any potential understanding
between the prosecution and a witness, because such information is relevant to the witness's
credibility.” Commonwealth v. Weiss, 81 A.3d 767, 783 (2013). Further, a witness’s criminal
convictions, arrests, and parole or probation status are relevant impeachment evidence. Davis v.
Alaska, 415 U.S. 308, 316 (1974). A witness’s criminal record has long been held as a necessary
and valuable tool for defense. Commonwealth v. Copeland, 723 A.2d 1049, 1051-52 (Pa. Super.
1998); see Davis, 415 U.S. 308; Commonwealth v. Baxter, 640 A.2d 1271 (Pa. 1994). A
witness’s crimen falsi convictions, actual agreements with prosecution, and hopes for leniency

are all relevant to determine his or her potential bias. Copeland, 723 A.2d at 1052.

The Third Circuit has held that a criminal record, which arguably could have been
discovered by defense counsel, is suppressed if not disclosed by the prosecution. Dennis v. Sec'y,
Pennsylvania Dep't of Corr., 834 F.3d 263, 292 (3d Cir. 2016) (citing Wilson v. Beard, 589 F.3d
651, 663—-64 (3d Cir. 2009)). Further, the Ninth Circuit has held that the fact that a defendant
could and should have discovered Brady evidence, did not absolve the prosecution of their duty
to disclose the evidence. Gantt v. Roe, 389 F.3d 908, 913 (9th Cir. 2003). Favorable evidence to

the defendant is material evidence under Brady. Bagley, 473 U.S. at 678.

11



It is well settled that that a criminal defendant is entitled to know any information that
may affect the reliability of the witnesses against him. Commonwealth v. Moose, 602 A.2d 1265,
1272 (Pa. 1992) (nondisclosure of evidence affecting reliability falls within Brady's general
rule). Copeland, 723 A.2d at 1051. It is not within the Commonwealth’s power to determine
what areas of a witness’s criminal history may or may not be relevant for Brady purposes.
Contrary to the Commonwealth’s assertion, crimen falsi convictions are not the only information
to which the Defendant is entitled. Rather, any evidence which is favorable to the defense must
be disclosed since there are a variety of reasons why a witness's criminal record is relevant to his
or her potential bias, including an agreement with prosecutors on open charges, hopes for
leniency in sentencing, and prior dealings with law enforcement as an informant. See
Commonwealth v. Dawson, 702 A.2d 864 (Pa. Super. 1997) (actual agreements, as well as a
witness's hopes for a deal are proper subjects of cross-examination); see also Commonwealth v.
Borders, 560 A.2d 758 (Pa. 1989) (even pending juvenile charges may be brought out on cross-
examination to show bias). Therefore, this Court finds the Third Circuit’s reasoning persuasive,
choosing to recognize that such criminal histories, even those discoverable by Defendant, may be

suppressed by the Court if the Commonwealth fails to disclose the information.
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ORDER

AND NOW, this day of August, 2018 after hearing and argument on
Defendant’s Omnibus Pretrial Motion, the Defendant’s Motion to Suppress Statements is hereby

DENIED.

Defendant’s Omnibus Pretrial Motion to Compel Disclosure of Existence of and
Substance of Promises of Immunity, Leniency, or Preferential Treatment and the Complete
Criminal History of Commonwealth Witnesses is hereby GRANTED. It is ORDERED AND
DIRECTED that the Criminal histories of all Commonwealth witnesses to be called to testify at

trial be provided to Defense Counsel no later than thirty (30) days prior to jury selection.

By The Court,

Nancy L. Butts, President Judge

Ce: DA
E.J. Rymsza, Esq.
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