IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA

COMMONWEALTH : No. CP-41-CR-0001681-2019
CP-41-CR-0000631-2021
VS. : CP-41-CR-0000633-2021
NAZEER BURKS, : Notice of Intent to Dismiss PCRA
Defendant :
OPINION AND ORDER

This matter came before the court on the Post Conviction Relief Act (PCRA) petition
filed by Petitioner, Nazeer Burks (“Burks”).
Factual Background/History

In case 1681-2019, Burks was charged with two counts each of delivery of a
controlled substance, possession with intent to deliver a controlled substance (PWID),
criminal use of a communication facility, and possession of a controlled substance, which
arose out of sales of fentanyl to a confidential informant (CI) on October 7, 2019, and on
October 14, 2019. On April 19, 2021, Burks entered an open guilty plea to Counts 5 through
8, which were the charges related to the October 14, 2019 transaction.! Burks had a prior
record score of 5. Therefore, the standard minimum guideline range for delivery of fentanyl
was 60-72 months and the standard minimum guideline range for criminal use of a
communication facility was 12-18 months.

On October 15, 2021, the court sentenced Burks to five to ten years’ incarceration in
a state correctional institution (SCI) to be served consecutive to another other sentence Burks

was serving including a state parole hit that he would be receiving. The sentencing court

! Burks plea and sentencing were handled by the Honorable Marc F. Lovecchio who left the bench and returned
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determined that counts 6 (PWID) and 8 (possession) merged for sentencing purposes and
imposed guilt without further punishment for criminal use of a communication facility.
Burks filed a motion for reconsideration seeking credit for time he had served with respect to
an unrelated case that was ultimately dismissed. On October 28, 2021, the court summarily
denied the motion for reconsideration. Burks did not appeal. Therefore, this case became
final on Monday, November 29, 2021.2

In cases 631-2021 and 633-2021, Burks was again charged with multiple deliveries of
fentanyl and related charges. On October 22, 2021, Burks entered a negotiated guilty plea to
one consolidated count of delivery of fentanyl in each case in exchange for a sentence of 60
to 120 months’ incarceration in case 631-2021 and a consecutive sentence of 27 to 54
months’ incarceration in case 633-2021.> However, this aggregate sentence was concurrent
(or partially concurrent) to Burks’ sentence in case 1681-2019. On the same date, the court
sentenced Burks in accordance with the plea agreement. Burks did not file a post-sentence
motion or an appeal. Therefore, his sentence in these cases became final on November 22,
2021.

On April 18, 2023, Burks filed his pro se PCRA petition. As this was Burks’ first
PCRA petition, the court appointed counsel to represent Burks and directed counsel to file an
amended PCRA petition or a Turner/Finley no merit letter on or before June 22, 2023. The
initial conference was scheduled for July 24, 2023. Nicole J. Spring, Esq., Chief Public

Defender was appointed to represent Petitioner. After the conference, Petitioner was granted

to private practice at the close of business on November 2, 2021.

2 As the thirtieth day fell on the weekend, those days are excluded from the computation and the final day for
filing appeal would have been Monday, November 29, 2021. See 1 Pa. C.S.A. §1908.

3The Honorable Marc F. Lovecchio was again the plea and sentencing judge.
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time to file an Amended PCRA petition. On July 25, 2023, this Court granted PCRA counsel
an extension of 90 days to file their Amended PCRA petition. The Court also requested the
Commonwealth file an Answer to the PCRA petition and explain what prejudice if any is
created by allowing Petitioner to withdraw his plea since two of the CI’s were deceased.*

On October 25, 2023 PCRA counsel filed an amended petition for relief and
conference was scheduled on November 7, 2023. After the conference, PCRA counsel was
directed to file a second amended PCRA petition by November 21, 2023, to allege a claim
regarding trial counsel’s ineffectiveness in directing Petitioner to send his PCRA petition to
her office for filing, and to allege facts regarding when he discovered that trial counsel had
not filed the petition and when he learned of the CI’s allegedly violating their contracts by
engaging in illegal activity’ along with any witness certifications. Additionally, the
Commonwealth was given until December 21, 2023 in which to file an answer to Petitioner’s
Second Amended PCRA petition. PCRA counsel filed a Second Amended PCRA petition on
November 20, 2023. The Commonwealth filed their Answer to both the First and Second
Amended Petition on December 21, 2023. An additional conference was scheduled for
February 9, 2024.

After the conference on February 9, 2024, the Court scheduled an evidentiary hearing
The hearing and argument was scheduled to cover both the timeliness and the merits of
Petitioner’s PCRA petition so that if the Court determined that the petition was timely filed,
the court could then address the merits. If the court found that the petition was not timely, it

would not address the merits of the issues contained in the PCRA but a record would have

4The CI's were Troy Berry and Jonathan Baer.
5 On this issue, the Court referenced Commonwealth v. Breakiron, 781 A.2d 94, 98 (Pa. 2001).
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been created in the event of an appeal.

Due to the failure of a transportation order to enable the Petitioner to be present for
the hearing, it was continued to November 22, 2024. After the hearing, the Commonwealth
requested to file a brief in response to PCRA counsel’s arguments which was submitted to
the Court on November 27, 2024.5
Discussion

For a PCRA Petition to be considered timely it must satisfy the following
requirements:

(1) Any petition under this subchapter, including a second or subsequent
petition, shall be filed within one year of the date the judgment becomes
final, unless the petition alleges and the petitioner proves that:

(1) the failure to raise the claim previously was the result of interference by
government officials with the presentation of the claim in violation of the
Constitution or laws of this Commonwealth or the Constitution or laws of
the United States;

(i1) the facts upon which the claim is predicated were unknown to the
petitioner and could not have been ascertained by the exercise of due
diligence; or

(111) the right asserted is a constitutional right that was recognized by the
Supreme Court of the United States or the Supreme Court of Pennsylvania
after the time period provided in this section and has been held by that court
to apply retroactively.

42 Pa. C.S. § 9545(b)(1). A petitioner must “affirmatively plead and prove” the exception,
upon which he or she relies. Commonwealth v. Taylor, 933 A.2d 1035, 1039 (Pa. Super.
2007). A judgment becomes final at the conclusion of direct review or at the expiration of
time for seeking the review. 42 Pa. C.S.A.§9545(b)(3).

In 1681-2019, the court denied Burks’ motion for reconsideration on October 29,

¢ By stipulated order dated November 22, 2024 the Commonwealth was given an extension of time until
December 2, 2024 to file their brief. Burks was given thirty days from receipt of the Commonwealth’s brief
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2021. Burks had thirty days within which to appeal but he did not. Therefore, his judgment
of sentence in case 1681-2019 became final on November 29, 2021. In order to be considered
timely, Burks had to file his PCRA petition on or before November 29, 2022 or allege facts
to support one of the three statutory exceptions.

In 631-2021 and 633-2021, the court sentenced Burks on October 22, 2021. Burks did
not file a post-sentence motion or an appeal. Therefore, his judgment of sentence in these
cases became final on November 22, 2021. In order to be considered timely, Burks had to
file his PCRA petition in these cases on or before November 22, 2022 or allege facts to
support one of the three statutory exceptions.

Burks did not file his PCRA petition until April 18, 2023, and alleged that he met the
requirement of the first exception under 42 Pa. C.S. § 9545(b)(1)(1) that due to a “mailing
issue” his PCRA petition of August 2022 was not received, and under 42 Pa. C.S. §
9545(b)(1)(ii) that

“Petitioner was unaware that there was a contract that every

informant agrees to in order to become a (CI) confidential informant for

Nancy Butts the head of the Lycoming County NEU, which Troy Berry (CI)

violated before charges were ever filed making the case unlawful.

Commonwealth also violated Petitioner’s 8" Amendment excessive fine

clause and 14™ Amendment due process clause when it imposed an illegal

sentence in accordance with statutory requirements of 42 Pa. C.S.A. §9726

(X).79

The time limits of the PCRA are jurisdictional in nature. Commonwealth v. Howard,
567 Pa. 481, 485, 788 A.2d 351, 353 (2002); Commonwealth v. Palmer, 814 A.2d 700, 704-
05 (Pa. Super. 2002). When a PCRA petition is not filed within one year of the expiration of

direct review, or not eligible for one of the three limited exceptions, or entitled to one of the

within which to file a reply. None was filed.



exceptions, but not filed within one year of the date that the claim could have been first
brought, the trial court has no power to address the substantive merits of a petitioner’s PCRA
claims. 42 Pa. C.S.A. §9545(b); see also Commonwealth v Gamboa-Taylor, 753 A.2d 780,
783 (Pa. 2000).

Here Petitioner alleges that trial counsel would have received his pro se petition
within sufficient time to file his petition under the statute. The Commonwealth asserts that
none of the exceptions apply and therefore his petition was untimely.

Burks presented three witnesses at the hearing on the timeliness of his petition. First,
Kristin Tarantella (Tarantella), currently employed by the Lycoming County Public
Defender’s office, had been previously a paralegal at the law firm that trial counsel worked
at. Tarantella worked for Andrea Pulizzi from February 2021 to May 2023. She confirmed
she mailed a PCRA petition and cover letter dated April 15, 2022 to Mr. Burks at SCI Coal
Township, which was marked as Petitioner’s Exhibit #1. She stated that there were mail
delivery issues from SCI institutions during the summer of 2022 — mail was being held due
to an issue involving attorney code access. Tarantella also testified that she did not receive
any returned mail or response from Burks after sending the form. She could not confirm
exact dates of when the mail issue started or ended but recalled it was during hot weather
months (summer of 2022). She remembered that the SCI allegedly notified the office about
the mail being held; she later received confirmation by email that normal mail delivery had
resumed. Tarantella was uncertain about what happened to mail sent during the disruption.’

Next, trial counsel, Andrea Pulizzi (Pulizzi) testified. She recalled speaking with

Burks shortly after sentencing about a potential PCRA petition. She testified that Burks told



her that he couldn’t locate the form in prison, so she directed her secretary (Tarantella) to
send him one, which matches the April 15, 2022 letter. She believed she never received a
completed PCRA form from Burks. Pulizzi stated her office was under a DOC investigation
during that time because a suspicious package of mail sent from their firm (allegedly
originating from a client’s family, not from the firm) which was flagged for possible drug
contamination. This led to temporary suspension of attorney-client mail by DOC for about 3—
4 months. She did not recall receiving any phone calls from Burks about the petition. Pulizzi
confirmed the firm typically could not accept calls from SCI facilities unless money was on
the phone account. She testified that Burks’ mother may have texted her once regarding the
status of his PCRA petition. Pulizzi also confirmed Burks was no longer a client when he
inquired about filing the PCRA petition. She also acknowledged being aware that he had
other open cases with separate counsel at the same time.® Pulizzi was sure that Burks knew
that he could get a message to her through his mother.’

Burks also testified at the hearing. He testified he initiated contact with Pulizzi via his
mother around March—April 2022 to ask for a PCRA form. He then spoke with Pulizzi via a
scheduled call set up through the prison. Burks confirmed he received the PCRA form in
April 2022, filled it out, and mailed it back to Pulizzi in August 2022. He identified Exhibit
#2 as the green copy of the PCRA form he submitted. Burks testified he never heard back
from Pulizzi, so he and his mother made follow-up attempts. Burks explained that his mother
eventually received a text response from Pulizzi indicating the office had experienced

mailing issues and never received the petition. When Burks realized the filing deadline was

7 See PCRA Hearing Transcript, 11/22/24, at 5-10.
8 Trial counsel on the other two cases (631-2021 and 633-2021) was Robert Hoffa, Esq.
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near (October/November 2022), he requested a second PCRA form, filled it out, and mailed
it again to Pulizzi. That second petition (admitted as Exhibit #3) was eventually filed in April
2023. Burks acknowledged that he did not send the April 2023 petition directly to the court
but again to Pulizzi. He also testified that he had no confirmation that either form had been

filed with the court until he received notification of the current hearing.'

PCRA counsel also admitted a blank copy of a confidential informant contract as
Petitioner’s Exhibit 4. The Commonwealth introduced a video of Burks engaged in one drug

transaction as Commonwealth Exhibit 1.

First, the alleged failure of counsel to file the petition does not constitute interference
by government officials within the meaning of 42 Pa. C.S.A. §9545(b)(1)(i). “For purposes
of this subchapter, ‘government officials’ shall not include defense counsel, whether
appointed or retained. 42 Pa. C.S.A. § 9545(b)(4). The Pennsylvania Supreme Court has
made clear that attorney error or negligence does not satisfy any of the statutory exceptions
to the PCRA’s time restrictions. See Gamboa-Taylor, 753 A.2d at 785 (“a conclusion that
previous counsel was ineffective is not the type of after-discovered evidence encompassed by
the exception.”); Commonwealth v. Perrin, 947A.2d 1284, 1286 (Pa. Super. 2008)(“Our
Supreme Court has made clear that the section 9545(b)(1)(i1) exception will not apply to
alleged ineffective assistance of counsel claims, even if the claims were not knowable until
advised of their existence by present counsel.”). The time bar is not subject to equitable
tolling or extension for claims of ineffective assistance. See Commonwealth v. Fahy, 558 Pa.

313,329,717 A.2d 214, 222 (1999).

°See PCRA Hearing Transcript, 11/22/24, at 12-17.



Unlike a statute of limitations, a jurisdictional time limitation is not subject

to equitable principles such as tolling except as provided by statute. Thus,

the filing period is only extended as permitted; in the case of the PCRA, the

time limitations are extended upon satisfaction of the exceptions found in §

9545(b)(1)(1)—(ii1) and timely filing pursuant to (b)(2).
1d.; see also Commonwealth v. Taylor, 283 A.3d 178, 184-85 (Pa. 2024).

Even though there may have been a delay with filing through counsel’s office, the
court finds insufficient evidence to establish Burks’ access to filing his pro se petition
directly to the clerk of courts was impeded in any way.

Second, Burks has not demonstrated the exercise of due diligence required under 42
Pa. C.S.A. § 9545(b)(1)(i1). The testimony presented reflects that Burks maintained
consistent contact with his mother throughout the relevant period and therefore, he had the
means to verify whether his petition had been filed. Yet, Burks waited until well after the
one-year period for filing expired to take any action to ensure that his filing was received by
the court. Such inaction belies any claim of reasonable diligence. See Commonwealth v.
Monaco, 996 A.2d 1076, 1082 (Pa. Super. 2010)(finding petitioner failed to act diligently
where he delayed in confirming whether filings had been made); Commonwealth v. Carr,
768 A.2d 1164, 1168 (Pa. Super. 2001)(due diligence required the petitioner to take steps
such as contacting his attorney and/or the clerk of courts to determine whether an appeal had
been filed).

Finally, although not pled, the “prisoner mailbox rule’ also offers no relief. This rule
applies only where a pro se incarcerated petitioner places his pleading in the hands of prison

authorities or the prison mail system for mailing directly to the court. See Commonwealth v.

Jones, 700 A.2d 423, 426 (Pa. 1997). Because Petitioner asserts he mailed his petition to

19See PCRA Hearing Transcript, 11/22/24, at 19-23.



counsel rather than to the clerk of courts, the rule does not apply. However, even if it did
apply, Burks has presented no reasonably verifiable evidence to corroborate his statement
that he would have sent it to trial counsel timely. See id. (providing nonexclusive examples
of verifiable evidence such as postal certificate of mailing or a cash slip for the postage
deducted from inmate account). Therefore, the court does not find his testimony credible.
Accordingly, the court finds Burks has failed to prove any of the statutory exceptions
to the PCRA’s jurisdictional time bar and his petition was untimely filed. Therefore, the court

lacks jurisdiction to hold an evidentiary hearing or to grant any relief to him.

ORDER
AND NOW, this 31* day of October 2025, the court dismisses the PCRA petition as

untimely.

By The Court,
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CC:

Martin Wade, Esquire (ADA)
Nicole Spring, Esq (PD)

Jerri Rook

Gary Weber, Esq.

Nancy L Butts, President Judge
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