IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY,

PENNSYLVANIA
COMMONWEALTH OF PENNSYLVANIA : CRIMINAL DIVISION
CR-1758-2019
V.
NATHANIEL HILL, : PCRA
Petitioner :
OPINION

This matter was before the Court on January 14, 2025, for an evidentiary hearing
following the filing of an amended petition for post-conviction collateral relief pursuant to
the Post Conviction Relief Act. Petitioner’s amended Petition was filed on January 29, 2024,
by and through his PCRA counsel, Donald Martino, Esquire.

Petitioner asserts grounds for relief pursuant to 42 Pa.C.S.A. Section 9501 et. seq.
asserting ineffective assistance of counsel for trial counsel’s representation fell below
accepted standards of advocacy and resulted in prejudice to the Petitioner. More specifically,
Petitioner alleges that trial counsel provided ineffective assistance of counsel by failing to
appropriately discuss the terms of the proposed plea agreement and obtain lab reports in a
timely manner that would have permitted Petitioner to properly evaluate the proposed plea
agreement with his sentencing exposure and accept the proposed offer pleading guilty in
accordance with a plea agreement the terms of which would have resulted in a significantly
shorter sentence of incarceration. Petitioner seeks remand for resentencing based on trial
counsel’s aforementioned ineffectiveness.

An initial PCRA conference was scheduled for February 21, 2024. At the conference,
PCRA counsel indicated his intent to call Assistant District Attorney Jessica Feese as a

witness. ADA Feese was Petitioner’s original public defender in this matter. Due to the



conflict between her prior representation of Petitioner through the Lycoming County Public
Defender’s Office and her current employment through the Lycoming County District
Attorney’s Office, PCRA counsel made an oral motion to disqualify the Lycoming County
District Attorney’s Office from this matter at the PCRA hearing. The Court ordered and
directed PCRA counsel to convert his oral motion to a written motion outlining the precise
basis for disqualification within fourteen (14) days of the Order dated February 23, 2024.

Petitioner timely filed his motion for recusal on February 29, 2024, including a
motion to preclude ADA Feese from testifying at the evidentiary hearing. The
Commonwealth filed its response to the motion on March 15, 2024. Therein, the
Commonwealth did not object to Petitioner’s argument that the disqualification of the
Lycoming County District Attorney’s Office is appropriate pursuant to Pennsylvania Rules
of Professional Conduct, Rule 1.10. Thus, Petitioner’s motion to recuse was granted. A
referral letter was sent to the Office of the Attorney General, and they accepted the case.
Senior Deputy Attorney General Christopher J. Schmidt entered his appearance on behalf of
the Commonwealth on June 24, 2024'.

Regarding Petitioner’s motion to preclude testimony from ADA Feese, the Court
ordered a hearing on the motion and the Commonwealth’s response thereof. A hearing on the
motion was scheduled for October 1, 2024. Senior Deputy Attorney General Christopher J.
Schmidt filed a supplemental answer to Petitioner’s motion to preclude testimony on
September 24, 2024. Following the hearing, the Court denied Petitioner’s motion to preclude
testimony from ADA Feese on the basis that the argument was speculative, and any conflicts
that ADA Feese’s testimony could potentially expose remained subject to objections based

on relevancy and confidentiality standards. The evidentiary hearing was scheduled for

!'See Order, 06/24/2024, granting Petitioner’s motion to recuse and scheduling a hearing for October 1, 2024.
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January 14, 2025, at which time Attorney Martino appeared on behalf of the Petitioner and
Senior Deputy Attorney General Christopher J. Schmidt appeared on behalf of the
Commonwealth.

Background

By way of further background, Petitioner was charged on October 7, 2019 with one
count of Delivery of a Controlled Substance?, an ungraded felony, one count of Possession
with Intent to Deliver a Controlled Substance®, an ungraded felony, one count of Criminal
Use of a Communication Facility*, a felony of the third degree, one count of Possession of a
Controlled Substance’, a misdemeanor, and one count of Possession of Drug Paraphernalia®,
an ungraded misdemeanor.

A preliminary hearing was held on the above charges on November 19, 2019, before
Magisterial District Judge Christian Frey. All charges were bound for court. Petitioner was
represented by the Lycoming County Public Defender’s Office. Petitioner waived his formal
arraignment scheduled for December 4, 2019, and entered a plea of not guilty.

On July 27, 2020, Attorney Andrea Pulizzi entered her appearance on behalf of
Petitioner as private counsel. Attorney Pulizzi filed an Omnibus Pretrial Motion on behalf of
Petitioner on January 4, 2021.

On August 13, 2021, Petitioner appeared before this Court and waived his right to a
jury trial electing to proceed with a bench trial scheduled for September 13, 2021. Following

the testimony of Pennsylvania State Trooper Andrew Corl, Detective Sarah Edkin, Amber

235 Pa.C.S. §780-113(a)(30).
335 Pa.C.S. §780-113(a)(30).
418 Pa.C.S. §7512(a).

535 Pa.C.S. §780-113(a)(16).
635 Pa.C.S. §780-113(a)(32).



Fisher, and Detective Tyson Havens, Petitioner was found guilty by this Court on each of the
offenses charged.

On September 22, 2021, Attorney Pulizzi filed a motion for new trial which was
denied by this Court on January 28, 2022.

Petitioner was sentenced on March 5, 2022, and at the time of sentencing, Petitioner
was represented by Attorney Timothy Reitz. Petitioner was sentenced to an aggregate term of
state incarceration with a minimum sentence of forty-eight months and a maximum sentence
of one-hundred and eight months.

On April 21, 2022, Petitioner filed a notice of appeal with the Superior Court of
Pennsylvania. This Court granted Attorney Pulizzi’s motion to withdraw as counsel on
October 10, 2022. On March 20, 2023, the Superior Court of Pennsylvania issued a
Memorandum Opinion and Order denying Petitioner’s appeal finding that the
Commonwealth presented sufficient evidence to establish the elements of the offenses and
sufficient evidence to identify Petitioner as the perpetrator.

On December 4, 2023, Petitioner filed his pro se PCRA petition. Attorney Martino
was appointed by Court Order dated December 18, 2023, to review Petitioner’s petition
assessing the merit to the claims asserted therein. PCRA counsel was provided until February
13, 2024, to file either a Turner/Finley letter or an amended petition.

Counsel reviewed Petitioner’s case and met with Petitioner regarding the matter.
PCRA counsel filed the timely amended PCRA petition in accordance with the Court’s Order
of December 18, 2023.

In his amended PCRA petition, Petitioner sought remand for resentencing based on
trial counsel’s ineffective assistance asserting that trial counsel failed to appropriately discuss

the terms of the proposed plea agreement and obtain lab reports in a timely manner that



would have permitted Petitioner to properly evaluate the proposed plea agreement with his
sentencing exposure and accept the proposed offer pleading guilty in accordance with a plea
agreement the terms of which would have resulted in a significantly shorter sentence of
incarceration.

At the evidentiary hearing on January 14, 2025, counsel for Petitioner called as
witnesses Attorney Andrea Pulizzi and Petitioner. Assistant District Attorney Jessica Feese
was available to testify. Attorney Martino and Senior Deputy Attorney General Christopher
J. Schmidt spoke with Attorney Feese and determined that, despite her best efforts, due to the
timeframe in question going back over five years, Attorney Feese reported that she does not
have independent recollection of what she communicated to Petitioner in this case at the time
of the preliminary hearing.

The relevant testimony is incorporated in the analyses herein. Generally, between the
testimony from Attorney Pulizzi and Petitioner, the parties agreed that: (1) Petitioner’s
paramour at the time retained Attorney Pulizzi for his matters; (2) Attorney Pulizzi entered
her appearance in the matter in July of 2020; (3) the pair met approximately ten times to
discuss this case and Petitioner’s other pending matter at the time; (4) of the ten meetings,
they primarily spoke over the phone for seven to eight of those meetings; (5) they had in-
person meetings approximately two times; (6) the conversations primarily centered on
Petitioner's trial strategy; (7) Petitioner rejected the plea offer on several occasions leading up
to trial; (8) the plea offer from the time of the preliminary hearing to the date of trial

remained open and was for a period of incarceration of 21 to 42 months.



Analysis

a. Timeliness of the Petition
Before analyzing the merits of the Petition, the Court must determine whether it is

timely. A PCRA petition must be filed within one year of the date that the judgment of

sentence becomes final. 42 Pa.C.S. §9545(b)(1). This time requirement is mandatory and
jurisdictional in nature, and cannot be ignored by the courts to reach the merits of the
petition. Commonwealth v. Murray, 753 A.2d 201, 203 (Pa. 2000). A judgment of sentence
becomes final at the conclusion of direct review, including discretionary review in the

Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the

expiration of time for seeking the review. 42 Pa.C.S. §9545(b)(3).

Petitioner was sentenced in this matter on March 5, 2022. Petitioner filed an appeal in
this matter that was affirmed on March 20, 2023. Making Petitioner’s judgment of sentence
final on March 20, 2024. Petitioner filed his pro se petition on December 4, 2023, and PCRA
counsel filed an amended petition on February 29, 2024. The subject petition is timely.

b. Petitioner assets that trial counsel was ineffective for failing to properly advise
him of his potential sentencing exposure prior to his decision to turn down the
Commonwealth’s guilty plea offer and proceed with trial.

Petitioner avers that his trial counsel, Attorney Andrea Pulizzi provided ineffective
assistance of counsel in violation of the Sixth Amendment of the United States Constitution
and Article I, Section 9 of the Pennsylvania State Constitution which so undermined the truth
determining process that no reliable adjudication of guilty could have taken place. “A court's
review of a claim of ineffective assistance of counsel begins with the strong presumption that
counsel was effective.” Commonwealth v. Brown, 649 Pa. 293, 196 A.3d 130, 150 (2018)
(citation omitted). To be eligible for relief on a claim alleging ineffective assistance of

counsel, “a defendant must establish that counsel’s representation fell below accepted



standards of advocacy and that as a result thereof, prejudice resulted.” Commonwealth v.
Miller, 605 Pa. 1, 987 A.2d 638 (2009)(quoting Strickland v. Washington, 466 U.S. 668, 104
S.Ct. 2052, 80 L.Ed. 2d 674 (U.S. 1984). The Pennsylvania Supreme Court refined the
Strickland standard into a three-part test where a petitioner must plead and prove by a
preponderance of the evidence, that: (1) the underlying claim is of arguable merit; (2)
counsel’s performance lacked a reasonable basis; and (3) the ineffectiveness of counsel
caused the petitioner prejudice. Commonwealth v. Miller, 605 Pa. 1, 987 A.2d 638
(2009)(citing Commonwealth v. Collins, 957 A.2d 237, 244 (Pa. 2008)). See also:
Commonwealth v. Pierce, 515 Pa. 153 (1987). “A [petitioner’s] failure to prove even one of
the three requirements results in denial of relief.” Commonwealth v. Miller, 605 Pa. 1, 19,
987 A.2d 638, 649 (2009)(citing Commonwealth v. Cook, 597 Pa. 572, 952 A.2d 594, 614
(2008)).

Petitioner finds support for the prejudice prong of his claim of ineffectiveness in
Lafler v. Cooper, 566 U.S. 156, 132 S. Ct. 1376 (2012) and Commonwealth v. Steckley, 2015
Pa. Super. 250, 128 A.3d 826 (Pa. Super. 2015). Lafler involved a Michigan state defendant
charged with assault with intent to murder, possession of a firearm by a felon, possession of a
firearm during commission of a felony, and possession of marijuana. The defendant was
accused of pointing a gun toward the victim’s head, firing, missing, and then shooting again
multiple times hitting the victim in the buttock, hip, and abdomen. Id. On two occasions prior
to trial, the Michigan District Attorney offered a plea deal by which the defendant would
plead guilty to two of the four charges with a recommended sentence of fifty-one to eighty-
five months. Id. The Defendant expressed an interest in pleading guilty, but elected to reject
the plea and proceed to trial on advice from his counsel who “convinced him that the

prosecution would be unable to establish his intent to murder [the victim] because she had



been shot below the waist.” Id. Subsequently, the defendant was convicted of all four charges
at trial. Id. All parties agreed the performance of defense counsel was deficient and
unreasonable. Id at 163.

The United States Supreme Court held that the Sixth Amendment to the United States
Constitution requires the effective assistance of counsel at all critical stages of a criminal
proceeding, including pretrial stages and throughout the plea-bargaining activity.
Additionally, the Court in Lafler found that the Strickland test applies to challenges to the
guilty plea process based on ineffective assistance of counsel. In Lafler, the Supreme Court
announced the showing required to satisfy Strickland’s prejudice prong in cases where
counsel’s ineffectiveness causes a defendant to reject a plea offer. Commonwealth v.
Steckley, 128 A.3d 826, 832 (Pa. Super. 2015). Thus, a defendant seeking relief must
demonstrate that trial counsel’s representation fell below an objective standard of
reasonableness, and that there was a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different. Id at 163.

i. Does Petitioner’s underlying claim have arguable merit?

First, the Court must determine whether Petitioner’s claim is of arguable merit under
Strickland/Pierce. Petitioner asserts that inadequate assistance of counsel caused him to
pursue trial with an incorrect understanding of the potential sentence he faced if he was
convicted after a trial. Petitioner testified that he understood the standard range was 21 to 42
months for his prior record score and he expressed to trial counsel that he did not understand
why he would accept a plea offer for a period of incarceration that would be the same as the
standard range if he was unsuccessful at trial. Tr. 32:6-9. Petitioner stated that Attorney
Pulizzi never had an explanation for him regarding his questions. Tr. 32:10. Petitioner also

alleged that trial counsel failed to obtain and/or provide him the lab reports in a timely



manner and this prevented him from learning that the charges would be for Fentanyl and an
enhanced sentencing range.

Here, Petitioner avers that trial counsel’s ineffective assistance is as clear from the
record as it was for the defendant in Lafler. Petitioner was charged on October 7, 2019 with
delivery of a controlled substance—heroin and related offenses for the delivery of illegal
drugs to confidential informants on July 17, 2019. At his preliminary hearing on November
19, 2019, Petitioner was represented by the Lycoming County Public Defender’s Office.
Additionally, at the preliminary hearing, Petitioner was offered a plea agreement by which he
would enter a plea of guilty to an ungraded felony charge of delivery of a controlled
substance in violation of 35 Pa.C.S. Section 780-113(a)(30), for a minimum sentence of
twenty-one to forty-two months. The offer was for a sentence at the bottom of what the
Defendant was led to believe was the applicable advisory standard sentencing range.

On July 27, 2020, Attorney Andrea Pulizzi entered her appearance on behalf of
Petitioner. Petitioner avers that from July 27, 2020, until trial on September 13, 2021,
Attorney Pulizzi never (1) discussed the terms of the plea agreement offered at the
preliminary hearing; (2) discussed the benefits of pleading guilty over trial; or (3) provided
any information to Petitioner regarding his actual sentencing exposure or plausible sentence
resulting from a trial and conviction. Additionally, Petitioner avers that he was unable to
adequately assess his potential sentence and sentencing exposure prior to electing to proceed
with a trial due to trial counsel’s failure to timely obtain lab reports regarding the controlled
substances involved in the transaction. Petitioner asserts that he did not receive the lab
reports until September 12, 2021, one day prior to the trial commencing. Petitioner asserts
that his evaluation of the lab reports was vital to his decision whether to proceed to trial

based on the substances contained in the report and the ramifications such substances would



have on his sentencing exposure relative to the Advisory Sentencing Guidelines. Petitioner
testified at the PCRA hearing that he was never advised that the Commonwealth was
pursuing charges based on Fentanyl until the time of the trial.

The amended petition further asserts that Petitioner’s sentencing counsel, Attorney
Reitz, noted trial counsel’s error on the record stating that “Mr. Hill would like me [Attorney
Reitz] to argue for at least the bottom of the standard range as he felt that had he have known
and received the testing before the day of trial, he would have taken an agreement which
would have provided him less time than he’s currently looking at.” (Sentencing Transcript,
03/25/2022, page 3). Additionally, Attorney Reitz stated at the sentencing proceeding that
Petitioner would have accepted the terms of the offered plea agreement had he been properly
represented and properly advised by trial counsel.

Attorney Pulizzi testified at the PCRA hearing in contradiction to the Petitioner’s
assertions. Attorney Pulizzi testified that she had the conversation with Petitioner, using the
sentencing matrix, and that she explained that the plea offer was made using an offense
gravity score of 6 but that his sentence could be higher with an offense gravity score of 9 if
he were found guilty after trial. Tr. 10:14-17. Attorney Pulizzi testified that having that
knowledge, Petitioner still rejected the plea offer. Tr. 10:20-22. Further, Attorney Pulizzi
testified that she would have informed Petitioner that the drug in question was fentanyl when
she entered as counsel. Tr. 14:7-10. Attorney Pulizzi testified that she discussed the pros and
cons of going to trial, the sentencing guidelines, the issues with the enhanced guideline with
fentanyl in the meetings with Petitioner. Tr.15:10-14. Attorney Pulizzi confirmed that each
time she raised the plea offer with Petitioner, he rejected the offer. Tr. 15:15-19. Attorney
Pulizzi reiterated that the Petitioner was aware for the duration of his case that if he went to

trial and was convicted his standard range would be 48 to 60 months. Tr. 20:22-25.
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If the Petitioner is to be believed on his claims that he was unaware of his potential
sentencing exposure at the time he made the final decision to reject the Commonwealth’s
offer and to proceed with trial, there would clearly be arguable merit to his claim. As stated
directly above, his trial counsel contests that the Petitioner lacked this knowledge and that
she had fully appraised him of his sentencing exposure prior to him rejecting the
Commonwealth’s offer and proceeding with trial. Thus, the Court must resolve the conflict
between the Petitioner’s position and the testimony of Attorney Pulizzi to determine if the
Petitioner has met his burden to establish that his claim of ineffective assistance of counsel
has merit. While the testimony from the PCRA hearing does not clearly resolves this issue,
the Court has determined that an earlier proceeding in this matter lends credence to the
Petitioner’s claim. At the time that the Petitioner was convicted following the trial, the Court
set sentencing for February 15, 2022. At the time set for sentencing on February 15, 2022,
Attorney Pulizzi requested a continuance of the sentencing proceeding in order to have
further time to discuss with the Petitioner, the Petitioner’s sentencing exposure. The
continuance request was granted by the Court and the reason for the continuance was
memorialized in an Order’. The sentencing then took place on March 25, 2022. This
occurrence of events supports that the Petitioner was unaware of the enhance sentencing
guidelines at the time he rejected the Commonwealth’s offer and proceeded to trial.
Accordingly, the Court finds that Petitioner’s underlying claim that he received ineffective

assistance of counsel is of arguable merit.

7 See Order, 02/17/2022, granting continuance of sentencing “to allow the Defendant to talk with his attorney to
get a better understanding of what he is facing as far as a sentence.”
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ii. Did trial counsel’s performance lack a reasonable basis?

Second, Petitioner is required to show that there was a reasonable probability that the
outcome of the proceeding would have been different if not for counsel’s unprofessional
errors. Regarding this prong of the test for ineffectiveness, the Pennsylvania Supreme Court
has explained:

[W]e do not question whether there were other more logical courses of action

which counsel could have pursued; rather, we must examine whether counsel's

decisions had any reasonable basis. We will conclude that counsel's chosen
strategy lacked a reasonable basis only if [a]ppellant proves that an alternative

not chosen offered a potential for success substantially greater than the course

actually pursued. Commonwealth v. Chmiel, 612 Pa. 333, 361 (2011)(quoting

Commonwealth v. Williams, 587 Pa. 304, 899 A.2d 1060, 1064 (2006)(citation

omitted)); See also: Commonwealth v. Williams, 899 A.2d 1060 (Pa.

2006)(citing Commonwealth v. Howard, 719 A.2d 233 (Pa. 1988)).

In the case at bar, there is no reasonable basis for an attorney to fail to inform a client
of the potential sentencing exposure they would have if they would proceed to trial. Without
this information, a client could not fully evaluate an offer that had been extended by the
Commonwealth. Petitioner argues that if trial counsel would have advised him of the correct
sentencing guidelines, he would have accepted the terms of the Commonwealth’s proposed
plea offer and entered a plea of guilty to delivering a controlled sentence and would have
received an aggregate sentence of a minimum state incarceration period of twenty-one
months (21) to a maximum of forty-two months (42).

iii. Did trial counsel’s ineffectiveness result in prejudice to the Petitioner?

Third, Petitioner must exhibit that prejudice resulted as a result of trial counsel’s
ineffectiveness. Petitioner avers that prejudice is evident from the record, and because he was

convicted of all of the charges filed against him and he received a significantly greater

sentence than he could have under the terms of the plea agreement, this prong is established.
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“Prejudice results when there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” Strickland v.
Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 80 L.Ed. 2d 674 (U.S. 1984).

“[P]rejudice can be shown if loss of the plea opportunity led to a trial resulting in a
conviction on more serious charges or the imposition of a more severe sentence.” Lafler v.
Cooper, 588 U.S. 156, 168 (2012). The Court in Lafler opined that under circumstances
where a petitioner alleges that ineffective advice resulted in him refusing a plea and going to
trial, the petitioner:

must show that but for the ineffective advice of counsel there is a reasonable

probability that the plea offer would have been presented to the court (i.e., that

the defendant would have accepted the plea and the prosecution would not have

withdrawn it in light of intervening circumstances), that the court would have

accepted its terms, and that the conviction or sentence, or both, under the offer’s

terms would have been less severe than under the judgment and sentence that

in fact were imposed.

Lafler, supra, 588 U.S. 156, 164 (2012).

In the case sub judice, it is clear that the Petitioner suffered prejudice due to his trial
counsel’s failure to advise him of the sentencing guidelines that would apply if he went to
trial and was convicted. He lost the opportunity to accept a plea offer with significantly better
terms. Without the proper sentencing guidelines, the Petitioner could not appreciate nor

evaluate the value of the offer extended by the Commonwealth.

c. What is the Petitioner’s appropriate remedy for meeting his burden under the
analysis for a claim of ineffective assistance of counsel in this case?

Now, after an extensive review of the record, the transcripts, the testimony, and the
arguments made by counsel, the Court has determined that trial counsel provided ineffective
assistance to the Petitioner, the Court must address the proper remedy. The Petitioner cites to
Lafler and Commonwealth v. Steckley, 128 A.3d 826 (Pa Super 2015) that the proper remedy

is to remand the matter for a new sentencing hearing for the presentation of the prior offer
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made by the Commonwealth. The Commonwealth did not contest that this would be the
appropriate remedy if the Petitioner was successful upon his claim. The Court holds that the
proper remedy is to vacate the Petitioner’s prior sentence and to schedule the Petitioner for a
sentencing hearing for the presentation of the prior offer made by the Commonwealth prior to
the trial commencing in this matter.

ORDER

AND NOW, this 4" day of December, 2025, based on the aforementioned, the
Court GRANTS Petitioner’s PCRA petition in this matter. Therefore, the Court hereby
VACATES the Petitioner’s sentence in this matter. A hearing shall be held on January 5,
2025, at 3:30 p.m. in Courtroom No. 3 of the Lycoming County Courthouse for the
presentation to the Court the plea agreement previously offered to the Petitioner prior to trial
in this matter and a sentencing.

The determination of whether Petitioner shall appear in person or via video
conferencing is left to Petitioner and counsel, Attorney Martino. Such necessary
arrangements shall be made at the request of the Petitioner and directed by separate order to
the appropriate facilities and parties.

By the Court,

Ryan M. Tira, Judge

RMT/asw
CC: CA;DA; APO
Donald Martino, Esquire
Senior Deputy Attorney General Christopher J. Schmidt
Office of Attorney General—Appeals and Grand Jury Selection
16th Floor, Strawberry Square
Harrisburg, PA 17120
Warden—SCI Benner TWP, 301 Institution Dr, Bellefonte, PA 16823
Warden—Lycoming County Prison
Gary Weber, Esq.—Lycoming Reporter
Nathaniel Hill—QQ8155
SCI Benner TWP, 301 Institution Dr, Bellefonte, PA 16823
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