IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA\

COMMONWEALTH OF PENNSYLVANIA : CRIMINAL DIVISION
NO. CR-1732-2024

V.

LIAM McGARVEY, : Omnibus Motion

Defendant

OPINION AND ORDER

AND NOW, this 23" day of December, 2025, before the Court is a Petition for Habeas
Corpus filed by Defendant on January 1, 2025, by and through his counsel, Peter Lovecchio,
Esquire'. A hearing on the motion occurred on July 29, 2025, whereby Defendant appeared
personally represented by Paul Petcavage, Esquire; and Attorney Jessica Feese appeared on behalf of
the Commonwealth.

Defendant is charged with one count of Home Improvement Fraud under 73 P.S. Section
517.8 (2)(2) and one count of Deceptive or Fraudulent Business Practices under 18 Pa C.S.A. Section
4107 (a)(2). Defendant is alleged to have received payment for services, but not provided with a value
of $38,000.00.

At the hearing on the Petition, the Commonwealth submitted as exhibits the transcript from
the preliminary hearing and a written estimate signed by the Defendant and the alleged victim. The
Commonwealth also called the alleged victim to testify at the hearing on the Petition.

Background

By way of background, the alleged victim testified that he hired the Defendant to build a
house and a garage for him. The work was set forth in a written estimate (contract) between the
parties. The alleged victim did the excavating for the project. The Defendant did complete the
necessary work to build the house. The Defendant did not construct a garage. The alleged victim
testified at both the preliminary hearing and the hearing on the Petition that the Defendant informed
him that because of the way the excavation was completed, a more expensive foundation would need
to be utilized that the type that was called for in the contract. The alleged victim testified that the
Defendant told him that would not affect the overall project. The alleged victim claims the Defendant
stated the garage would be built after the house was completed. At or near the completion of the
house, the alleged victim met with a representative of the bank and the Defendant. At the meeting, the
parties discussed that the loan amount from the bank had been exhausted before the garage had been

built.

! Attorney Lovecchio filed his Motion for Leave to Withdraw as Counsel on March 26, 2025. The Motion was
granted by Order of Court dated April 16, 2025. A Praecipe for Entry of Appearance was filed on May 27,
2025, by Paul Petcavage, Esquire.
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Legal Analysis

Where a defendant seeks to challenge the sufficiency of the evidence presented by the
Commonwealth, he may do so by the filing of a writ of habeas corpus. Commonwealth v. Landis, 48
A.3d 432, 444 (Pa. Super. 2012) (en banc). At a habeas corpus hearing, the issue is whether the
Commonwealth has presented sufficient evidence to prove a prima facie against the defendant. See
Commonwealth v. Hilliard, 172 A.3d 3, 10 (Pa. Super. 2017)

The definition of prima facie is not precise or without difficulty. On the one hand, it has been
described as evidence, read in a light most favorable to the Commonwealth, that sufficiently
establishes both the commission of a crime and that the accused is probably the perpetrator of that
crime. Commonwealth v. Packard, 767 A.2d 1068, 1070 (Pa. Super. 2001), abrogated on other
grounds by Commonwealth v. Dantzler, 135 A.3d 1109, 1112 n.5 (Pa. Super 2016). On the other
hand, it has been defined as evidence, which if accepted as true, would warrant submission of the case
to a jury. Packard, id.; Commonwealth v. Karetny, 880 A.2d 505, 514 (Pa. 2005); Commonwealth v.
Huggins, 836 A.2d 862, 866 (Pa. 2001).

The weight and credibility of the evidence are not factors at this stage, and the
Commonwealth need only demonstrate sufficient probable cause to believe the person has committed
the offense. Commonwealth v. Marti, 779 A.2d 1177, 1180 (Pa. Super. 2011). The evidence must be
read in a light most favorable to the Commonwealth and inferences reasonably drawn from the
evidence of record which would support a verdict of guilty, must be given effect. Id.

In the case at bar, the Defendant argues that, at most, this matter is a civil law contract dispute
and not home improvement fraud. Proof of home improvement fraud requires that a defendant (1)
“with intent to defraud or injure anyone or with knowledge that he is facilitating a fraud or injury to
be perpetrated by anyone;” (2) when “performing home improvement services or providing home
improvement materials;” (3) “fails to perform or provide such services or materials;” (4) “receives
any advance payment;” and (5) “fails to return the payment received for such services or materials
which were not provided.” See 73 P.S. § 517.8(a)(2). Commonwealth v. Hill, 2016 PA Super 113, 140
A.3d 713, 718 (2016). The Defendant challenges that the Commonwealth has failed to present
evidence that the Defendant had the necessary intent to deceive the alleged victim in this matter. The
Court must view the Defendant’s challenge in the light most favorable to the Commonwealth.

At the preliminary hearing and the hearing on the Petition, the Commonwealth presented
testimony and exhibits that the alleged victim and the defendant entered into a contract. Pursuant to
this contract, the Defendant was to construct a house and a garage for the alleged victim. The contract
listed the “Item” to be “New Construction 24°x56’ Ranch W/Garage” (Commonwealth Exhibit 2).
The contract had a total amount for the Item list as $184,847.54. The alleged victim testified that he
was led to believe that the garage would be completed after the house was completed and would be

done under the original estimated amount. The alleged victim testified that at the time the loan money
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for the construction was exhausted that the house was built but the garage was not built. (Preliminary
Hearing T. 11). The alleged victim did not testify to the Defendant’s specific intent or making any
statements regarding an intent to defraud the alleged victim.

Based on the testimony and exhibits, the Defendant argues that the Commonwealth has failed
to establish a prima facie case because there is no evidence to support the Defendant had the intent to
defraud the alleged victim. The Defendant posits that this a civil dispute over oral changes made to
the contract by the parties during the construction. The Defendant raised that issues had arisen with
the excavation that caused the cost of the work to exceed the original estimate and that is why the
garage could not be completed under the contract. The Commonwealth’s witness testified that the
Defendant assured him that even with the change in the foundation that the work could still proceed
and be completed under the original contract. (Preliminary Hearing T. 8-9). This testimony, if
accepted as true, could establish the intent necessary to substantiate the charges in this case. While the
Defendant’s theory may be accurate, the testimony and exhibits presented at the hearing, when
viewed in the light most favorable to the Commonwealth, do make out a prima facie case. It is very
plausible that when the Commonwealth loses the light afforded it in this proceeding that it will be
incapable of meeting the burden of proving these charges beyond a reasonable doubt. However, the
Court is bound to not consider the weight or credibility of the testimony or evidence presented but
accept it in the light most favorable to the Commonwealth. Therefore, the Court holds the
Commonwealth has set forth a prima facie case for each of the two counts in this matter and DENIES
the Defendant’s Petition for Habeas Corpus.

By the Court,

Ryan M. Tira, Judge
RMT/asw
CC: DA;CA
Paul Petcavage, Esq.
Gary Weber, Esq.—Lycoming Reporter



