IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA :
CP-41-CR-0000494-2021
v.

NAKOMA JUSTIN ROSS, : PCRA opinion
Defendant :

OPINION AND ORDER

Nakoma Ross (Petitioner) filed a pro se petition for Post Conviction Relief on
September 12, 2024. The Court appointed Donald F. Martino, Esq. to represent Petitioner on
December 2, 2024. Preliminary conference on the petition was held on January 6, 2025. Prior
to the conference, counsel filed an Amended Post Conviction Relief Act (PCRA) Petition on
January 2, 2025. After a conference on the Amended Petition on January 6, 2025, the Court
issued an order setting the matter for a one-half day evidentiary hearing. The two (2) issues

raised in the amended PCRA petition were litigated at the hearing on March 31, 2025.

Background

Petitioner was arrested by the Pennsylvania State Police (PSP) on April 1, 2021 and
charged with four (4) counts of Assault of Law Enforcement Officer!, nine (9) counts of
Aggravated Assault®, two (2) counts of Discharge of Firearm into an Occupied Structure®, one
(1) count of Institutional Vandalism*, one (1) count of Recklessly Endangering Another
Person®, and one (1) count of Possessing Instruments of Crime® in connection with his actions

of shooting at his neighbor’s house at 298 Ross Road, Trout Run PA when both his neighbor
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and PSP were present. Following a jury trial, Petitioner was convicted of all counts. On May 2,
2023, this court sentenced Petitioner to a term of forty-four (44) to eighty-eight (88) years’
incarceration. The lead charges of Assault of a Law Enforcement Officer carried a mandatory
sentence of 20 years each. Two of those charges were sentenced consecutively and the others
ran concurrently.

On May 11, 2024, trial counsel filed timely post sentence motions, which were denied
by this court in an opinion and order entered on October 16, 2023. Petitioner filed a timely
appeal on October 25, 2023. Petitioner raised two (2) issues: first, that the evidence presented
at trial was insufficient to prove the offenses of Aggravated Assault on a Law Enforcement
Officer and, second, the court abused its discretion by sentencing Petitioner to the aggregate
sentence of 44 to 88 years. The Superior Court denied Petitioner’s appeal on August 21, 2024.
Petitioner did not take an appeal to the Supreme Court so his judgment of sentence became
final on September 20, 2024.

Petitioner filed a pro se PCRA petition on September 12, 2024. His petition for post-
conviction relief was filed timely. PCRA counsel was appointed by this court’s order dated
December 4, 2024. PCRA counsel filed an amended PCRA petition on January 2, 2025.

The court held a conference on the petition on January 6, 2025 and an evidentiary
hearing was scheduled on one (1) issue: was trial counsel ineffective for failing to be aware of
the applicability of a mandatory sentence of 20 years pursuant to 42 Pa. C.S.A. §9719.1 and
that once convicted the sentencing court has no discretion to impose a lesser sentence of twenty

(20) years.

Testimony



At the evidentiary hearing on March 31, 2025, Petitioner called three witnesses: trial
counsel, Tyler Calkins, Esq.; appeal counsel, Chief Public Defender Nicole Spring, Esq.; and
Petitioner.

Attorney Calkins testified that he received the March 16, 2022 plea offer from the
Commonwealth which proposed an aggregate sentence of 11 to 22 years by email’. N.T.,
Evidentiary Hearing, 03/31/2025 at 6. This agreement did not require pleas to any of the four
mandatory-triggering counts. Id.at 7-8. Calkins met with Petitioner twice to review the offer
and the associated guideline exposure. Id. at 8-9. He advised Petitioner to accept it due to the
strength of the Commonwealth’s evidence. Id. at 22, 28, 38. Calkins testified that he was not
aware that § 9719.1 imposed a 20-year mandatory minimum on each Assault of a Law
Enforcement Officer count and that he did not advise Ross of any mandatory minimum
sentence at any point before or during trial. Id. at 14-15. He did not discover the mandatory
until after the guilty verdict, when the First Assistant District Attorney stated on the record that
“the lead counts carry 20-year mandatories.” Id. at 15. Calkins also testified that Petitioner
never showed any understanding that a mandatory existed, never referenced it, and never
indicated he knew he faced up to 80 years based solely on Counts 1 through 4. Id. at 35.

Attorney Spring testified that she had no recollection of any mandatory sentencing
being addressed in trial preparation discussions. Id. at 52. She confirmed that trial counsel
never identified a mandatory during internal case review. Id. at 52-53.

Petitioner testified that he thinks he would have accepted the 11 to 22-year plea offer
had he known about the 20-year mandatory minimums. Id. at 64. Petitioner said that at the

preliminary hearing he was not told of any applicable mandatories. Id. at 61. Petitioner

7 The email was admitted as Petitioner’s Exhibit #1.



remembers trial counsel coming to the jail and telling him about the 11-year to 22-year plea
offer in March, 2022. He stated he relied on counsel to inform him of his true exposure and that
he believed his maximum exposure aligned with the guideline ranges Calkins explained to him.
Id. at 64. He professed to have no prior criminal record and was unfamiliar with the system or
talking with police officers. Id.at 59-60. On cross examination, Petitioner admitted that he had a
prior contact with the juvenile system for shooting BB’s at vehicles and that PCRA counsel
represented him in juvenile court. Id. at 65-66. He affirmed that when he spoke with trial
counsel about the 11-year to 22-year plea deal, he wanted something lower, even a time served
sentence. d.at 68. Petitioner also acknowledged that he had spoken with his family about the

plea offer and they told him to take it to trial, which he did. Id. at 68-69.

Discussion

To be eligible for relief under the PCRA, the Petitioner must plead and prove that his
conviction or sentence resulted from ineffective assistance of counsel which so undermined the
truth-determining process that no reliable adjudication of guilt or innocence could have taken
place, see 42 Pa. C. S. §9543(a)(2), and that the allegation of error has not been previously
litigated or waived, see 42 Pa.C.S. §9543(a)(3). A claim is previously litigated under the PCRA
if the highest appellate court in which the petitioner could have had review as a matter of right
has ruled on the merits of the issue. 42 Pa.C.S. § 9544(a)(2). An allegation is deemed waived if
the petitioner could have raised it but failed to do so before trial, at trial, on appeal or in a prior
state post-conviction proceeding. 42 Pa.C.S. §9544(b).

The law presumes counsel has rendered effective assistance, and to rebut that

presumption, the petitioner must demonstrate that counsel's performance was deficient and that



such deficiency prejudiced him. Commonwealth v. Kohler, 36 A.3d 121, 132 (Pa. 2012). “[T]he
burden of demonstrating ineffectiveness rests on [the petitioner].” Commonwealth v. Rivera, 10
A.3d 1276, 1279 (Pa. Super. 2010). To satisfy this burden, a petitioner must plead and prove by
a preponderance of the evidence that: “(1) his underlying claim is of arguable merit; (2) the
particular course of conduct pursued by counsel did not have some reasonable basis designed to
effectuate his interests; and (3) but for counsel's ineffectiveness, there is a reasonable
probability that the outcome of the challenged proceeding would have been different.”
Commonwealth v. Fulton, 830 A.2d 567, 572 (Pa. 2003). Failure to satisfy any prong of the test
will result in rejection of the petitioner's ineffective assistance of counsel claim.

Commonwealth v. Jones, 811 A.2d 994, 1002 (Pa. 2002).

Is there arguable merit to the claim?

“Generally, where matters of strategy and tactics are concerned, counsel's assistance is
deemed constitutionally effective if he chose a particular course that had some reasonable basis
designed to effectuate his client's interests.” Commonwealth v. Miller, 819 A.2d 504, 517 (Pa.
2000) (citation omitted). A claim of ineffectiveness generally cannot succeed through
comparing, in hindsight, the trial strategy employed with alternatives not pursued. 1d. In
addition, we note that counsel cannot be deemed ineffective for failing to pursue a meritless
claim. Commonwealth v. Nolan, 855 A.2d 834, 841 (2004) (superseded by statute on other
grounds).

The controlling case is Commonwealth v. Steckley, 128 A.3d 826 (Pa. Super. 2015), and
an unreported case Commonwealth v. Kruge, 249 A.3d 1164 (Pa. Super. 2021)

(non-precedential). In each case, counsel failed to inform the defendant of a mandatory



minimum sentence that would apply upon conviction at trial. The Superior Court held this
omission constituted deficient performance and warranted relief.

In Steckley, defense counsel did not inform Steckley during plea negotiations for a
lesser sentence that the Commonwealth could seek a 25-year mandatory minimum sentence if
convicted after a jury trial of possession of child pornography. He chose to go to trial and
received a sentence of 25 to 50 years imprisonment. Id. at 829. Steckley filed a PCRA petition,
alleging counsel was ineffective for “failing to inform him of the potential that the
Commonwealth would seek imposition of a [25] year mandatory minimum sentence. The
PCRA court agreed determining that it was “reasonably probable that Steckley would have
accepted the plea offer” and furthermore, “Steckley demonstrated a reasonable probability that,
had he accepted the Commonwealth's plea offer, the court would have imposed a sentence less
severe than the one he received following trial.” Id. at 834-35.

In Kruge, defense counsel did not notify Kruge that he was facing a mandatory
sentencing enhancement of 10 years due to a prior crime of violence®, the enhancement being a
fact which was unknown to both the Commonwealth and the defense. The last best plea offer
extended to Kruge was 3- 10 years. After trial, Kruge was convicted of the charges of
attempted robbery, robbery, theft by unlawful taking, simple assault and terroristic threats and
sentenced to an aggregate of 15-30 years’ imprisonment.

There is no dispute that 42 Pa. C.S.A. § 9719.1 applies to convictions under 18 Pa.C.S.
§ 2702.1(a)(1). Counts 1 through 4 charged that offense. Trial counsel testified he was unaware

of the mandatory until after the verdict. In both Steckley and Kruge, the Superior Court held

842 Pa. C.S.A. §9714(a) any person convicted of a crime of violence shall, if at the time of the commission of the
current offense the person had been previously been convicted of a crime of violence, be sentenced to a minimum
sentence of at least ten years of total confinement.



that failure to inform a defendant of an applicable mandatory minimum during plea
negotiations satisfies the first prong of the ineffectiveness test. The same is true here. Here,
counsel here failed to advise Petitioner of an applicable mandatory minimum sentence. In fact,
trial counsel was unaware the statute existed. The mandatory applies automatically to a
conviction under § 2702.1(a)(1). Counts 1 through 4 charged that offense. Thus, the claim has

arguable merit.

Did counsel have a reasonable strategic basis for his actions?

Counsel has a duty to know the law relevant to sentencing exposure, especially during
plea negotiations and prior to trial, and advise the client. See Steckley, 128 A.3d at 831 n.2, 834
(Steckley’s attorney should have informed her client of the mandatory minimum sentence
irrespective of whether the district attorney knew of the same as it is counsel’s duty to inform
the client of necessary information to make a knowing, intelligent and voluntary decision
whether to accept a plea agreement or go to trial). The statute at issue, 42 Pa. C.S.A. § 9719.1,
is not ambiguous. It plainly mandates a 20-year minimum sentence.’

The court must determine whether counsel had a reasonable strategic basis for not
discovering the mandatory. Attorney Calkins testified he believed he performed a complete
sentencing-exposure review with Petitioner based on the guidelines and maximums reflected in

the discovery and the criminal information. He reviewed the statutory maximums and standard

9 Although the criminal statute, 18 Pa. C.S.A. §2702.1 does not reference or cross-reference the mandatory
minimum found in 42 Pa. C.S.A. §9719.1, the provision for an increased maximum sentence of 40 years contained
in section 2702.1(b) should have been a “red flag” to prompt counsel to investigate whether there was either a
mandatory minimum or a guideline range that included the statutory limit or exceeded 10 years. When the
maximum sentence is not the typical 20 years for a felony of a first degree set forth in 18 Pa. C.S.A. §1103, it is
typically because there is a minimum sentence that would exceed ten years. In other words, the General Assembly
tends to increase the maximum penalty so that the minimum would not exceed one-half of the maximum in
violation of 42 Pa. C.S.A. 9756(b)(1).



ranges with Petitioner and explained that consecutive sentences were possible. Counsel also
advised Petitioner that the evidence against him was strong and that the plea offer should be
considered. However, counsel acknowledged that he did not research whether a mandatory
applied to 18 Pa. C.S.A. § 2702.1(a)(1). Under Steckley, a failure to ascertain a clear statutory
mandatory is not considered a strategic choice. 128 A.3d at 831. That weighs in favor of
finding this prong satisfied. Furthermore, “ignorance of the law is no excuse.” Commonwealth
v. Roberts, 293 A.3d 1221, 1226 (Pa. Super. 2023), citing Commonwealth v. Kratsas, 564 Pa.
36, 764 A.2d 20, 30 (2001).

Attorney Calkins offered no strategic reason for failing to research whether a mandatory
applied. His testimony was that he simply did not know. Under Steckley, such an omission is
not a reasonable professional judgment. Steckley, 128 A.3d at 832. Therefore, Petitioner has
proven the second element by establishing there was no reasonable basis for his failure to

identify the applicable mandatory sentence prior to trial.

Has prejudice been established?

To establish prejudice in the plea-rejection context, a petitioner must show a reasonable
probability that, but for counsel’s error, he would have accepted the plea, the Commonwealth
would not have withdrawn it, the Court would have accepted it; and the resulting sentence
would have been less severe. Steckley, 128 A.3d at 832; Lafler v, Cooper, 132 S.Ct. 1376, 1385
(2012). This prejudice prong presents the primary dispute.

Petitioner testified he would have accepted the 11- to 22-year plea offer had he known
he was facing mandatory 20-year minimums on four counts. Petitioner also testified that he

accepted the statutory maximums and standard ranges on all charges explained to him by his



attorney, which already reflected significant exposure but that the plea offer did not include the
four mandatory-triggering counts, meaning counsel’s discussion of maximums and guidelines
already gave Petitioner some reason to appreciate the seriousness of the charges but not the
complete picture of his exposure.

The Commonwealth argued his testimony should not be credited because Petitioner
testified he was relying heavily on his family’s advice rather than counsel’s and he expressed a
desire for a substantially lower sentence, including "time served."

The Commonwealth’s line of questioning during the evidentiary hearing and argument
suggest Petitioner’s decision may have rested more on hope and outside advice than on any
misunderstanding created by counsel. Petitioner did not testify that he was weighing a known
consequence incorrectly, only that he wanted something "better" than the offer. The court also
notes that counsel clearly explained the substantial sentencing exposure Petitioner faced even
without the mandatory sentences which would apply to the first four counts.

To establish prejudice in the plea-rejection context, Petitioner must prove a reasonable
probability that he would have accepted the 11- to 22-year offer had counsel advised him of the
20-year mandatory minimums. After weighing the testimony and the full record, the Court
concludes that Petitioner has not met this burden.

Petitioner testified that he would have accepted the plea if he had known of the
mandatory sentences. However, that testimony is undermined by several independent and
compelling facts, resulting in the court rejecting its credibility. First, Petitioner repeatedly
expressed a desire for a sentence far below the Commonwealth’s offer. He testified that he

wanted “time served,” and both his conduct and statements during the negotiations reflected an



expectation of a drastically lower sentence than 11 years. This is inconsistent with a willingness

to accept a plea that required a minimum sentence of more than a decade.

Second, Petitioner acknowledged that in evaluating the plea offer he relied primarily on
conversations with his family rather than on counsel’s legal assessment. Petitioner’s reliance on
non-legal advice strongly suggests that his rejection of the offer was driven more by the
influence of those family members and his hope for a significantly lighter outcome than by the

absence of information regarding a mandatory minimum.

Third, the record shows that counsel reviewed the statutory maximums and guideline
ranges for all charges with Petitioner and repeatedly advised him that he faced substantial
prison time if convicted. Even without the mandatory minimum, the aggregate exposure was
significant. Despite being told this, Petitioner still rejected the offer. His rejection of the offer
based upon his family’s recommendation makes it less likely that disclosure of the additional

mandatory exposure would have altered his decision.

Fourth, unlike the petitioners in Steckley and Kruge, there is no indication that
Petitioner was ever inclined to plead guilty. Nothing in the record shows that he seriously
considered accepting the offer, expressed interest in a negotiated disposition, or indicated that
he would accept responsibility. His position throughout plea discussions remained fixed: he
wanted a sentence substantially below the Commonwealth’s offer. That consistent stance

undercuts his claim that mandatory-minimum information would have changed his decision.

Finally, while Lafler v. Cooper recognizes that a defendant need not show perfect
reasoning or consistent logic to establish prejudice, Lafler also makes clear that prejudice is not

presumed. A petitioner must show that counsel’s error—not unrelated factors—caused the
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rejection of the plea. Here, the record supports a finding that Petitioner’s decision was driven
by his desire for a substantially lower sentence and by the advice of his family, not by any
misunderstanding about a mandatory minimum. Considering the totality of the evidence, the
court cannot find a reasonable probability that Petitioner would have accepted the plea offer
even with proper advice from counsel. He has therefore failed to satisfy the prejudice prong of

the ineffective-assistance test.

Conclusion

While Petitioner has satisfied the first two prongs of the ineffective assistance of
counsel claim, he has failed to establish the third: that he suffered prejudice as a result of
counsels error such that a reasonable probability that the result of the proceeding would have
been different absent such error. Based on the foregoing, this Court finds no basis upon which
to grant Petitioner’s PCRA petition.

ORDER

AND NOW, this 20" day of November, 2025, for the reasons set forth above the court
DENIES Petitioner’s PCRA petition.

Petitioner is hereby notified that he has the right to appeal from this order to the
Pennsylvania Superior Court. The appeal is initiated by the filing of a Notice of Appeal with
the Clerk of Courts at the Lycoming County courthouse, and sending a copy to the trial judge,
the court reporter, and the prosecutor. The form and contents of the Notice of Appeal shall

conform to the requirements set forth in Rule 904 of the Rules of Appellate Procedure.
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The Notice of Appeal shall be filed within thirty (30) days after the entry of the order
from which the appeal is taken. Pa.R.A.P. 903. If the Notice of Appeal is not filed in the Clerk
of Courts' office within the thirty (30) day time period, Petitioner may lose forever his right to
raise these issues.

The Clerk of Courts shall mail a copy of this order to the Petitioner by certified
mail, return receipt requested.

BY THE COURT,

Nancy L. Butts, President Judge

cc: Martin Wade, Esq.
Donald F. Martino, Esq.
Nakoma Ross, #QP6652 (certified mail)
SCI Houtzdale, 209 Institution Drive, Houtzdale, PA 16698-1000
Clerk of Courts
Jerri Rook

NLB/
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