IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA

COMMONWEALTH : No. CP-41-CR-0000429-2024
Vs. .
RASHAUN DANTE RULEY,
Defendant
OPINION AND ORDER

This matter came before the court on November 3, 2025 for a hearing and argument
on the Petition for Writ of Habeas Corpus filed on behalf of Rashaun Ruley (“Defendant”) on
March 13, 2025.

By way of background, the Commonwealth originally charged Defendant with
thirteen offenses: two counts of aggravated assault, one count of strangulation, two counts of
endangering the welfare of children (EWOC), one count of terroristic threats, two counts of
simple assault, one count of recklessly endangering another person (REAP), one count of
defiant trespass, one count of simple trespass, and two counts of harassment arising out of a
report of a domestic incident on March 6, 2024 in the 800 block of Hepburn Street.! The
charges were held for court. Defendant waived his arraignment which was scheduled for
April 29, 2024.

On December 23, 2024 and January 2, 2025, the Commonwealth filed a motion to
amend the Information seeking to add counts 14 through 25 and a supplemental motion to
amend seeking to add counts 26 though 35. In an Order docketed January 15, 2025, the
Honorable Ryan Tira granted the Commonwealth’s motions to amend and gave Defendant

thirty days within which to file a habeas corpus petition on any of the added counts. As

! At the preliminary hearing, Defendant was represented by an assistant public defender. On July 24, 2024,
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current counsel did not represent Defendant at the preliminary hearing, he sought and
obtained an extension of thirty days from the receipt of the transcript of the preliminary
hearing to file a habeas corpus petition. On March 13, 2025, Defendant filed his petition.
On November 3, 2025,% the court held a hearing and argument on Defendant’s petition. At
the hearing, the Commonwealth presented brief testimony from Christine Barr to authenticate
the 911 call and from Officer Andrew Stevens to authenticate the footage from body
cameras. The Commonwealth also introduced four exhibits: the transcript from the
preliminary hearing; the video footage from Officer Stevens body camera; the video footage
from Officer Jaimie DeSanto’s body camera; and a still photograph from video footage of
Defendant carrying his two-year-old son on his right hip after these responding officers
commanded him to come downstairs. The Commonwealth also agreed to withdraw counts
30 through 35.3

The evidence presented at the hearing showed that Defendant was at the residence of
his children and their mother in the 800 block of Hepburn Street. A neighbor called 911
about a domestic disturbance outside the residence. Shortly thereafter, Defendant’s 15-year-
old daughter called 911 while she was hiding in a closet from Defendant.

The 15-year-old daughter testified at the preliminary hearing that she came home
from cheer, she and her 10-year-old sister went upstairs, and their mom and dad (Defendant)
were fighting. She thought they may have been fighting about or over her mother’s purse

which was in between them but she wasn’t sure because she was focusing on who was

current counsel was appointed to represent Defendant, which was more than 30 days after arraignment.

2 The hearing was originally scheduled for June 16, 2025 but was continued twice- once by the Commonwealth
and once by Defendant.

3The court memorialized this agreement in its order entered on November 4, 2025.
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“putting hands on” whom. She told her parents “this has got to stop” and walked off into the
living room (which was located downstairs). She saw her mom quickly run out the door
carrying her purse and Defendant chasing after her. Her mom tried to get into the car of her
ride to work. Her mom was saying “no, I gotta go to work” and Defendant was running after
the car. Her mom managed to get into the rear passenger seat of the car and she heard her
say to the driver “lock the door; don’t let him come in” and things of that nature. The driver
was going “stop and go” and not going fast enough. Defendant approached the car and
punched the side window open where her mom was sitting. The driver pulled over and said
to her mother, “You gotta go.” The 15-year-old and the ten-year-old were sitting outside on a
step and watched everything transpire. Defendant then told them to “come on” and all three
walked into the house.

The 15-year-old made statements to Defendant like: “I’'m sick of this;” “I’m sick of
going all through this;” “you all gotta stop;” “I’m sick of you doing this to my mom;” and
“I’m not taking your side this time.” Defendant said, “oh, you’re gonna take that side, b**ch;
I’1ll kill you.” She said, “why would you do that? This has gotta stop.” She was sitting on the
couch. Defendant said, “Keep talking.” She said, “I’m gonna keep talking ‘cause you’re
wrong. You can’t accept when you’re wrong.” Defendant then “put his hands on her.” He
forcefully hit her in the face with a closed fist, but she did not lose consciousness. She didn’t
think that was going to happen, and it took a few moments for reality to fully “click” that
Defendant had just hit her. Defendant asked her if she was going to keep talking and she said
yeah, so he kept hitting her and then he walked away toward or into the kitchen. She said,
“You think its ok for you to put hands on your daughter? That’s cool to you? You just did

that, watch this.” As he came back to the living room and walked up to her, she retrieved her
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mace, which was the only thing she had and maced Defendant. That’s when he really started
getting violent. He was punching and fighting her. He pushed her back into the couch and
was leaning on her and pushing on her neck/choking her, making it hard for her to breathe
but she could still talk. Her 10-year-old sister tried to intervene and placed her body between
them. The 15-year-old told the 10-year-old she was going to get hurt and told her move away
from them. Defendant grabbed the mace from the 15-year-old and maced her. As the ten-
year-old was between them, she also got mace in her eyes. Their 2-year-old brother was
upstairs while this was going on. He tried to come downstairs on his butt but he was too
slow. Defendant stopped when the 15-year-old stopped fighting back. The 15-year-old and
10-year-old managed to get away from Defendant and go upstairs. The 15-year-old hid in a
closet and called 911.

While the altercation between Defendant and his daughters was occurring, a neighbor
who had seen the outside incident between Defendant and the children’s mother called 911.
According to the 911 call and the interview given on Officer Steven’s body camera, the
neighbor, the neighbor’s daughter and a male friend of the neighbor were sitting outside on
the porch. They saw a black male and a black female arguing and fighting. The female was
getting into a car and the black male with dreads dragged her out of the vehicle and was
beating her up. The black female was wearing an orangish sweatshirt and the black male was
wearing a black coat. The friend described the black male as having dreads and wearing a
gray t-shirt. He indicated that the black male followed the black female out to a black SUV.
They were still arguing. The vehicle slowed down and the black male opened the door of the
vehicle, pulled the black female out and was hitting her with a closed fist. He said the black

male was beating her. He heard them screaming and yelling at each other about a cell phone
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and not touching it.

The police arrived at the scene in response to the 911 calls to investigate. The child
was still on the line with 911. The police repeatedly knocked on the doors to the residence
but no one answered. Officer DeSanto noted that someone just turned off a light. The police
asked if the child was still on the line and asked 911 to tell the child to come out. The child
was very afraid to come outside. Officer Stevens tells dispatch that either she has to let us in
or we’re going unavailable. Dispatch replies that she is going to try to run out the front door.
Both the 15-year-old and the 10-year-old exited the residence and were hysterical when they
spoke to police. They were afraid of Defendant and what he would do to them. She
explained to the officers that Defendant abuses them. She said that Defendant was choking
her and that is when she maced him and Defendant grabbed the mace and maced her back.
Their mother returned to the residence and told officers that Defendant did not live there and
she did not want him there. She was loud and boisterous and threatening to kill Defendant
for macing her children.

The police went inside the residence and called for Defendant to come downstairs.
He did not initially respond. The police then told Defendant come down or we’re going to
send a dog up. They called to him again. Defendant asked for what. They again told him to
come down. Defendant said he was coming down and he came downstairs carrying his two-
year-old son. An officer took the child while Officer Stevens detained Defendant in
handcuffs and then asked him about what had occurred. Defendant denied physically
assaulting the children’s mother. He claimed that he helped her move into the residence and
that he was there to watch the children while she went to work. He claimed she looked at his

phone and discovered he was cheating and they got into an argument. He claimed that his
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15-year-old daughter was disrespectful and maced him. He admitted taking the can of mace
from her. Officer Stevens retrieved a can of mace from Defendant’s pants pocket. While
police were speaking to Defendant, the children’s mother came into the residence and was
yelling and screaming at Defendant and telling him he was going to go to jail. Unfortunately,
the mother was not helping the situation and could not stay calm. The police tried to separate
her away from Defendant so they could speak to each of them separately but the mother
ended up in an altercation with the police and she was also arrested.

Rather than present argument to the court, the parties wished to submit their
arguments in the form of a memo or brief. The Commonwealth filed its brief on November
26, 2025, and the defense filed its brief on December 3, 2025. The matter is now ripe for
decision.

DISCUSSION

At the preliminary hearing stage of a criminal prosecution, the Commonwealth need
not prove Defendant’s guilt beyond a reasonable doubt, but rather, must merely put forth
sufficient evidence to establish a prima facie case of guilt. Commonwealth v. McBride, 595
A.2d 589, 591 (Pa. 1991). A prima facie case exists when the Commonwealth produces
evidence of each of the material elements of the crime charged and establishes probable
cause to warrant the belief that the accused likely committed the offense. Id. Furthermore, the
evidence need only be such that if presented at trial and accepted as true the judge would be
warranted in permitting the case to be decided by the jury. Commonwealth v. Marti, 779
A.2d 1177, 1180 (Pa. Super. 2001). “A prima facie case in the criminal realm is the measure
of evidence, which if accepted as true, would warrant the conclusion that the crime charged

was committed.” Commonwealth v. MacPherson, 752 A.2d 384, 391 (Pa. 2000). While the
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weight and credibility of the evidence are not factors at this stage, and the Commonwealth
need only demonstrate sufficient probable cause to believe the person charged has committed
the offense, the absence of evidence as to the existence of a material element is fatal.
Commonwealth v. Ripley, 833 A.2d 155, 159-60 (Pa. Super. 2003). Moreover, “inferences
reasonably drawn from the evidence of record which would support a verdict of guilty are to
be given effect, and the evidence must be read in the light most favorable to the
Commonwealth's case.” Commonwealth v. Huggins, 836 A.2d 862, 866 (Pa. 2003).
Speculation, suspicion, assumptions and conjecture, however, are not sufficient to support a
prima facie case. See Commonwealth v. Bostian, 232 A.3d 898, 908 (Pa. Super. 2020).
“[W]here the Commonwealth's case relies solely upon a tenuous inference to establish a
material element of the charge, it has failed to meet its burden of showing that the crime
charged was committed.” Commonwealth v. Wojdak, 502 Pa. 359, 466 A.2d 991, 997 (1983)
(emphasis in original). Instead, to satisfy due process, any inference in a criminal prosecution
must “more likely than not” flow from the basic facts proven by the Commonwealth upon
which the inference was is founded. See In re J.B., 647 Pa. 339, 189 A.3d 390, 415 n.25
(2018) citing County Court of Ulster v. Allen, 442 U.S. 140, 165, 99 S.Ct. 2213, 60 L.Ed.2d
777 (1979).

Counts 14, 15 and 16 — Endangering the Welfare of Children (EWOC)

The Crimes Code defines EWOC as charged in this case as follows:

(a)(1) A parent, guardian or other person supervising the welfare of a child

under 18 years of age, or a person that employs or supervises such a person,

commits an offense if he knowingly endangers the welfare of the child by

violating a duty of care, protection or support.

(b) Grading.--

(1) Except as provided under paragraph (2), the following apply:
(1) An offense under this section constitutes a misdemeanor of the first
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degree.

(i1) If the actor engaged in a course of conduct of endangering the welfare of

a child, the offense constitutes a felony of the third degree.

(ii1) If, in the commission of the offense under subsection (a)(1), the actor

created a substantial risk of death or serious bodily injury, the offense

constitutes a felony of the third degree.

(iv) If the actor's conduct under subsection (a)(1) created a substantial risk

of death or serious bodily injury and was part of a course of conduct, the

offense constitutes a felony of the second degree.

(2) The grading of an offense under this section shall be increased one grade

if, at the time of the commission of the offense, the child was under six

years of age.

18 Pa. C.S.A. 4304(a)(1), (b).

In Count 14, the Commonwealth charged Defendant with EWOC graded as a felony
of the second degree for putting his two-year-old son at risk of serious bodily injury. As
explained in subparagraph (b), EWOC is normally graded as misdemeanor of the first degree
but putting the child at a substantial risk of serious bodily injury would raise the grading to a
felony of the third degree and the fact that the child is under six years of age would increase
the grading one grade, which is how the Commonwealth arrived at the grading as a felony of
the second degree.

Defendant asserts that the Commonwealth failed to prima facie evidence that
Defendant violated a duty of care, protection or support with respect to the 2-year-old or that
the 2-year-old was placed in substantial danger of death or serious bodily injury.

The Commonwealth argued that this child was left alone and unattended upstairs near
the stairs while the physical altercation occurred downstairs between Defendant and his other
two children. It asserts that the 2-year-old child was at risk of serious bodily injury in

numerous ways. First, it asserts that the staircase was steep and there were a lot of stairs. The

two-year-old could have fallen down the stairs and been seriously injured as a result. Second,



the child could have made his way to where Defendant was fighting with his other children
and been seriously injured in the process. Finally, the Commonwealth argues that due to
Defendant’s prior experience with law enforcement, that he would have known that police
had their guns drawn and despite this used his son as a shield.

Defendant contends that there is no evidence that Defendant left the child alone near
the stairs unattended where he would have been in danger of serious bodily injury; there was
no evidence that the child was anywhere near the altercation between Defendant and his
other children; there was no evidence that Defendant knew that Officer Stevens had his
weapon drawn nor that in Defendant’s prior interactions with Stevens or other law
enforcement that weapons were drawn.

The court rejects the Commonwealth’s argument that Defendant was using the child
as a shield when he came down the stairs. Defendant was not holding the child in front of his
body to shield his vital organs; he was carrying the child on his hip the same way many
parents carry toddlers. If Defendant had not brought the child downstairs, the Commonwealth
would be arguing that Defendant endangered the child by leaving him upstairs unattended
while he came downstairs to speak to the officers.

The court also rejects the Commonwealth’s argument that the 2-year-old could have
been seriously injured from the altercation between Defendant and his other children. There
was no evidence that the child was anywhere near the altercation.

The closer question is whether Defendant left his son upstairs alone unattended and
whether there was a substantial risk that the child would fall down the stairs and suffer
serious bodily injury. The 15-year-old testified that she came home from cheer and her

parents were arguing and fighting upstairs. She and her sister went upstairs and she told her
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parents that the arguing and fighting had to stop. She then went downstairs. A short time
later, her mother ran out of the house and Defendant was chasing her out to her ride to work.
It is unclear where the 10-year-old was when the mother and Defendant came downstairs and
ran outside. Although she went outside on the step with the 15-year-old while Defendant
went after their mother and Defendant broke the window in the car, there is nothing in the
record to indicate whether the 10-year-old also came downstairs at the same time as the 15-
year-old or whether she came downstairs after her parents ran out of the house. However,
there is nothing in the record to show that Defendant asked either of the older children to
keep an eye on the 2-year-old or anything of that nature and the other children did not have a
duty of protection, care and support to the 2-year-old. The child’s parents did. Furthermore,
the 15-year-old testified that the 2-year-old was at or near the top of the stairs when
Defendant was assaulting her, and she testified that the 10-year-old put her body in between
them. From Officer Stevens’ body cam, it is clear that Mother did not return to the residence
until after the police had arrived. The police came to the residence and spoke to the two older
children and Mother outside. When the police entered the residence, the only people inside
were Defendant and the two-year-old who he carried down the stairs. From this evidence,
one could infer that the two-year-old was left alone upstairs when Defendant was fighting
with the 15-year-old and 10-year-old downstairs in the living room. While Defendant
asserted that he was at the residence to watch his children so that they would not be home
alone, he was more interested in his fight with the children’s mother than making sure that
the 2-year-old was not left alone inside the residence. There was, however, a single act of
leaving the 2-year-old child unattended. There was no evidence that Defendant fought with

or did anything else with respect to the 2-year-old. Accordingly, the court finds that there is
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sufficient evidence for this count to remain but only graded as a felony of the third degree as
the evidence does not show that there was a course of conduct with respect to the 2-year-old.

Defendant next asserts that there was insufficient evidence for Count 15, EWOC with
respect to his 15-year-old child graded as a felony of the second degree due to a risk of
serious bodily injury and a course of conduct. Defendant contends that he is already charged
with EWOC in Count 4, which is graded as a felony of the third degree due to a risk of
serious bodily injury; therefore Count 15 must be dismissed. He further argues that it would
be less confusing to the jury to amend Count 4, rather than add Count 15. He also contends
that the evidence presented fails to establish a course of conduct.

The Commonwealth contends that Defendant waived his challenges to Count 15,
because he did not challenge Count 4. It also asserts that it set forth a prima facie case for all
of the elements, including a course of conduct. The Commonwealth noted that a “course of
conduct” is defined in other sections of the Crimes Code as more than one act over a period
of time however short. See 18 Pa. C.S.A. §§2901(f), 2901.1 (f). The Commonwealth also
lists seven acts in its brief which it contends constitutes a course of conduct.

The court rejects Defendant’s contention that he cannot be charged with Count 15
because he was charged with EWOC in Count 4. Count 4 would be a lesser included offense
to Count 15, but greater and lesser offenses are routinely charged separately. A prime
example is the Commonwealth charging both aggravated assault and simple assault. Any
alleged confusion can be addressed through jury instructions and differentiation of the
charges on the verdict slip or through the use of special question regarding risk of serious
bodily injury and course of conduct as such would be required to show that the jury made the

required factual findings so that Defendant’s 6 Amendment right to a jury trial is protected.
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See Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000);
Alleyne v. United States, 570 U.S. 99, 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013).*

The court also finds that the evidence presented was sufficient to make the question
of whether there was a course of conduct a jury issue. The evidence showed that Defendant
struck the 15-year-old in the face with a closed fist for taking her mother’s side. He walked
into the kitchen. After the child questioned whether Defendant thought it was cool to hit his
child, Defendant returned to the living room and again attacked her. He pushed her into the
couch and placed his hands around her neck which made it difficult for her to breathe. After
the child pulled out a can of mace to defend herself and sprayed it at Defendant, he took the
mace from her and sprayed her in the face and some also went on the 10-year-old’s face. He
then began hitting the 15-year-old again. When the child stopped fighting back, Defendant
walked away and the child ran upstairs and hid in a closet. Although this incident may
constitute a single criminal episode, it was comprised of several separate acts separated by a
period of time, however short. The separate acts were striking the 15-year-old in the face
with a closed fist, spraying mace in her face, pushing her in the chest into the couch cushions
inhibiting her ability to breathe, choking her with his hands around her neck, and hitting her
again.

Defendant contends that these acts cannot constitute a course of conduct based on
Commonwealth v. Kelly, 102 A.3d 1025 (Pa. Super. 2014) and Commonwealth v. Popow, 844
A.2d 13 (Pa. Super. 2004). The court finds these cases distinguishable. In Kelly, the Court

found that corruption was improperly graded as a felony of the third degree because the

“In the event that Defendant would elect to plead guilty to one or more of the charges, his admission to the facts
necessary to increase the grading of the offense during his guilty plea hearing would satisfy Alleyne and
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defendant’s act of grabbing the child’s genitals was not a course of conduct. Instead, there
was a single act while bathing the child.

The court also finds Popow distinguishable. In Popow, at sentencing the trial court
treated the EWOC conviction as a felony of the third degree and sentenced the defendant
accordingly. However, the Superior Court found that this was error because the Information
did not allege a course of conduct, no evidence of a course of conduct was presented to the
jury, and the jury was not instructed regarding a course of conduct nor was it asked to make
such a factual determination.

In Count 16, Defendant is charged with EWOC involving a risk of serious bodily
injury and a course of conduct to the 10-year-old. The court finds that the evidence was
sufficient to a prima case for this count. The welfare of the child encompasses not only the
child’s physical well-being but also the child’s emotional and psychological well-being. See
Commonwealth v. Lynn, 114 A.3d 796, 823 (Pa. 2015)(“By requiring supervision of the
child's welfare rather than of the child, the statute endeavors to safe-guard the emotional,
psychological, and physical well-being of children.”). Not only did Defendant endanger the
10-year-olds well-being by placing her in physical danger when she came between Defendant
and the 15-year-old, he endangered her emotional and psychological well-being through his
physical abuse of the children’s mother and the emotional damage caused by the other
arguing and fighting Defendant engaged in that day with the children and their mother. On
the body cam footage, the child is clearly emotionally distraught, so much so that she makes
suicidal statements.  Therefore, the court will deny Defendant’s petition with respect to

Count 16.

Apprendi.
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Counts 17, 18 and 19 -Simple Assault

In Count 17, the Commonwealth charged Defendant with simple assault of the
children’s mother, a misdemeanor of the second degree in violation of 18 Pa. C.S.A.
2701(a)(1). This offense is defined as follows:

Except as provided under section 2702 (relating to aggravated assault), a

person is guilty of assault if he:

(1) attempts to cause or intentionally, knowingly or recklessly causes

bodily injury to another.

Defendant contends that the evidence was insufficient for this count because the child
was unsure whether her parents were fighting over her mother’s purse and the evidence did
not show that the window was broken where Mother was seated. The court cannot agree.

Defendant is construing the evidence in the light most favorable to him, rather than
the Commonwealth. The child testified that her parents were fighting each other. They were
putting hands on each other and her focus was on who was putting hands on whom.
Additionally, she testified that her mother fled from the house and attempted to catch her ride
to work. Mother got into the rear passenger seat. Defendant caught up to her and punched
out the rear passenger window. Additionally, on the body cam videos, Mother tells the
police that Defendant broke the window where she was seated, and the neighbors told the
police that Defendant dragged her out of the vehicle and beat her up. This evidence was
sufficient to establish a prima facie case of simple assault of Mother.

In Counts 18 and 19, the Commonwealth charged Defendant with simple assault by

physical menace of the 15-year-old and the 10-year-old. This offense is defined as follows:

Except as provided under section 2702 (relating to aggravated assault), a
person is guilty of assault if he:

(3) attempts by physical menace to put another in fear of imminent serious

14



bodily injury...

18 Pa. C.S.A. 2701(a)(3).

With respect to the 15-year-old, the evidence showed that Defendant punched her
with a closed fist, pushed her by her chest into the couch cushions, put his hands around her
neck and choked her, maced her in the face, and hit her some more. He also threatened to
kill her. The 10-year-old got in between the two of them to try to protect the 15-year-old.
On the body cam video, the 15-year-old is afraid to come out of the house because she is
afraid of what her Defendant will do to her before she gets to the door, and once she comes
outside, she hysterically tells the police that he said he was going to kill her and he was
trying to kill her. Therefore, the court will deny Defendant’s petition with respect to count
18.

With respect to the 10-year-old, she saw Defendant beat up her mother and the 15-
year-old. He placed her in danger by continuing to assault the 15-year-old when she was in
between them. He also threatened to kill the 15-year-old which would have the effect of the
10-year-old not only fearing for her sister but also for herself. Furthermore, On the body
cam videos, she also is hysterical and afraid of Defendant. She is so distraught that she
makes suicidal statements. Therefore, the court will deny Defendant’s petition with respect
to Count 19.

Counts 20, 21 and 22 — Recklessly Endangering Another Person (REAP)

In Counts 20, 21 and 22, the Commonwealth charged Defendant with recklessly
endangering the 10-year-old, the child’s mother, and the 2-year-old. The Crimes Code
defines this offense as follows:

A person commits a misdemeanor of the second degree if he recklessly
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engages in conduct which places or may place another person in danger of
death or serious bodily injury.

18 Pa. C.S.A. §2705.

With respect to the 10-year-old, Defendant continued physically fighting with the 15-
year-old while the 10-year-old was between them. He sprayed mace at the 15-year-old
which also went into the 10-year-old’s face. The 15-year-old testified that Defendant
forcefully hit her in the face with a closed fist. While he was hitting and choking the 15-year-
old and pressed on her chest pushing her into the couch cushions, the 10-year-old got in
between them and begged them to stop. If Defendant had missed and struck the 10-year-old
during this incident, he could have caused serious bodily injury to her such as fracturing her
eye socket or her nose. Although the child did not actually suffer death or serious bodily
injury, such is not required. See Commonwealth v. Lawton, 414 A.2d 658, 662 (Pa. Super.
1979). In Lawton, the Superior Court stated:

...while appellant may have only struck the victim and another

unidentified individual, his action of swinging indiscriminately into a

crowd of students was sufficient to establish beyond a reasonable doubt

that he may have placed other persons in danger of serious bodily injury.

In the same manner, the mere fact that the victim only sustained minor

injuries and did not sustain “serious bodily injury” does not ipso facto
establish that appellant's actions did not place others in danger of such

injury.
Id. The same is true here. Defendant’s action of swinging at the 15-year-old while the 10-
year-old was in between them placed or may have placed the 10-year-old in danger of serious
bodily injury. Therefore, the court will deny Defendant’s petition with respect to Count 20.
Count 21 involves the child’s mother. The evidence showed that Defendant was
fighting with Mother upstairs in the house in front of the 15-year-old who told them to stop.

He chased Mother downstairs and to her awaiting ride for work. Mother managed to get into
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the rear passenger seat of the vehicle and asked the driver to lock the doors but Defendant
punched the window out of the vehicle where Mother was sitting. According to the
neighbors, he pulled her out of the vehicle and beat her up. This evidence is sufficient to
establish a prima face case that Defendant placed or may have placed Mother in danger of
serious bodily injury. Mother could have been struck with broken glass or suffered serious
bodily injury during Defendant’s assaults of her. Therefore, the court will deny Defendant’s
motion with respect to Count 21.

Count 22 involves the 2-year-old. The evidence was less detailed regarding the 2-
year-old as compared to the other children. Nevertheless, the court finds that there is enough
evidence for this charge to be presented to a jury. The evidence presented tends to show that
Defendant left the 2-year-old unattended while he assaulted Mother and the other children.
While it may not be clear where the child was during each part of the incident in question,
the evidence shows that at least at one point, the child was at or near a staircase, which he
could have fallen down. Therefore, the court will deny Defendant’s petition with respect to
Count 22.

Count 23 — Harassment — Obscene Language (M3)

In Count 23, Defendant is charged with harassment of the 10-year-old by using
threatening language. A person commits the crime of harassment when, with intent to harass,
annoy or alarm another, the person communicates to or about such other person any lewd,
lascivious, threatening or obscene words, language, drawings or caricatures. 18 Pa. C.S.A.
§2709(a)(4). The court did not see any evidence in the record that Defendant used any lewd,
lascivious or obscene words, language, drawings or caricature to or about the 10-year-year

old nor did the court see any evidence that he directed threatening curse words at the 10-year-
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old.> He may have used threatening words but they were not related to anything lewd,
lascivious or obscene. There also did not appear to be anything sexual about this incident.
Instead, any alleged threatening words were about assaulting or killing her. In the court’s
opinion, this count was mischarged. Instead, it would appear that any alleged threats made in
this case would fall under section 2709(a)(1) which states: “A person commits the crime of
harassment when, with intent to harass, annoy or alarm another, the person:

(1) strikes, shoves, kicks or otherwise subjects the other person to physical contact, or
attempts or threatens to do the same.” Therefore, the court will grant Defendant’s petition
with respect to Count 23.

Counts 24 and 25 — Harassment — Shove, Kick or Strike (S)

In Count 24, Defendant is charged with harassment of the 10-year-old by shoving,
kicking or striking her or attempting or threatening to do the same in violation of 18 Pa.
C.S.A. §2709(a)(1). In Count 25, Defendant is charged with harassment of Mother by
shoving, kicking or striking her. All of these charges are summary offenses. When summary
offenses are joined with misdemeanor or felony offense that are held for court, the summary
charges are also held for court. See Pa. R. Crim. P. 543(F)(1). Even if this rule were not in
existence, the court would deny Defendant’s motion to dismiss Counts 24 and 25. As
previously discussed in this opinion, the evidence when viewed in the light most favorable to
the Commonwealth shows that Defendant was exhibiting assaultive behavior toward his

children and Mother. Therefore, the court will deny Defendant’s petition with respect to

5> See Commonwealth v. Kelly, 758 A.2d 1284, 1287-88 (Pa. Super. 2000) and Commonwealth v. Fenton, 750
A.2d 863, 866-67 (Pa. Super. 2000) construing the same or similar words and phrases in the context of the
disorderly conduct and former harassment by communication statutes. There are nonprecedential opinions
which indicate using the f-word when threatening someone could satisfy this statute but there is no evidence of
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Counts 24 and 25.

Count 26 — Possessing An Instrument of Crime

In Count 26, the Commonwealth charged Defendant with possessing an instrument of
crime, specifically mace. “A person commits a misdemeanor of the first degree if he
possesses any instrument of crime with intent to employ it criminally.” 18 Pa.C.S.A. §907(a).
The statute defines an “instrument of crime” as any of the following:

(1) Anything specially made or specially adapted for criminal use.
(2) Anything used for criminal purposes and possessed by the actor under

circumstances not manifestly appropriate for lawful uses it may have.
18 Pa. C.S.A. §907(d)(regarding definitions). The Commonwealth asserts that Defendant
used the mace for criminal purposes and it was possessed by him under circumstances not
manifestly appropriate for lawful uses it may have in that he used it to assault his daughters.
Defendant contends that he used the mace in self-defense from an attack on him by the 15-
year-old and that it was her spraying of mace that resulted in the macing of the 10-year-old.
The 15-year-old claimed that she retrieved her mace to defend herself from Defendant’s
assault of her. These are factual issues for a jury to decide. Therefore, the court will deny
Defendant’s petition with respect to Count 26.

Counts 27, 28 and 29 — Disorderly Conduct

In Counts 27, 28 and 29, the Commonwealth charged Defendant with committing
disorderly conduct graded as misdemeanor of the third degree in violation of 18 Pa. C.S.A.
§5503(a)(1), (2), and (4), respectively. The Crimes Code defines these offense as follows:

A person is guilty of disorderly conduct if, with intent to cause public
inconvenience, annoyance or alarm, or recklessly creating a risk thereof,

record that Defendant used the f-word or any variation thereof when threatening any of the children.
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?le) engages in fighting or threatening, or in violent or tumultuous

behavior;

(2) makes unreasonable noise;

(4) (():rreates a hazardous or physically offensive condition by any act which

serves no legitimate purpose of the actor.

Disorderly conduct is graded as a misdemeanor of the third degree if: “the intent of the actor
is to cause substantial harm or serious inconvenience, or if he persists in disorderly conduct
after reasonable warning or request to desist. Otherwise, disorderly conduct is a summary
offense.” 18 Pa. C.S. §5503(b).

In Count 27, Defendant is charged with engaging in fighting or threatening, or violent
or tumultuous behavior with the intent to cause public inconvenience, annoyance or alarm or
recklessly creating a risk thereof. The evidence presented by the Commonwealth was
sufficient to establish a prima facie case for this offense. Defendant was fighting with
Mother and the children. He chased Mother to the street where she attempted to get a ride to
work. They were arguing and yelling at each other. He broke the back passenger window
where she was sitting in the vehicle, dragged her from the vehicle and beat her up. He
actions caused public annoyance and alarm. The neighbors were sitting outside on their
porch and were alarmed enough to call the police. They were interviewed on Officer
Stevens’ body cam and gave statements about Defendant’s behavior and the alarm that it
caused. Defendant also threatened to kill his 15-year-old daughter. These actions justify the
Commonwealth charging Defendant with disorderly conduct graded as misdemeanor of the

third degree. Therefore, court will deny Defendant’s request to grant habeas corpus relief on

Count 27.
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In Count 28, Defendant is charged with disorderly conduct based on making
unreasonable noise. The 15-year-old testified at the preliminary hearing and the children and
the neighbors gave recorded statements about Defendant arguing and yelling with Mother,
chasing her to the vehicle, breaking the window, and beating her up. The 15-year-old also
testified about Defendant’s argument with and assault of her, including threatening to kill
her. Therefore, the court will deny Defendants’ petition with respect to Count 28.

In Count 29, Defendant is charged with disorderly conduct based on creating a
hazardous or physically offensive condition. The court will deny Defendant’s motion with

respect to Count 29 for the same reasons that it will deny his petition with respect to Counts

27 and 28.

ORDER

AND NOW, this 26™ day of December 2025, the court grants in part and
denies in part Defendant’s petition for writ of habeas corpus. The court grants the petition
with respect to Count 23, Harassment obscene language and this charge is DISMISSED.

The court grants the petition with respect to the grading of Count 14, EWOC
related to the 2-year-old. The court finds that the Commonwealth failed to establish a course
of conduct with respect to the 2-year-old; therefore, the grading of this offense shall be
reduced from a felony of the second degree to a felony of the third degree and the
Commonwealth shall be limited to the theory that Defendant left the 2-year-old child
unattended at or near the top of the stairs. In all other respects, the court denies Defendant’s
petition.

By The Court,
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Nancy L. Butts, President Judge

cc: Lindsay Sweeley, Esquire (ADA)
Matthew Diemer, Esquire
Jerri Rook
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