
December 20, 2006 LLA Lunch and Learn Seminar
 

WORKERS’ COMPENSATION PRACTICE PITFALLS

Robert A. Gallagher

I.  STATUTES OF LIMITATIONS/REPOSE

A.  COMMUTATIONS AND C & Rs;

B.   MEDICAL BENEFIT CLAIMS;

C.  OTHER BARS/LIMITATIONS;

1.  21 DAY NOTICE RULE;

2.  120 DAY NOTICE RULE;

3.  500 WEEK ENTITLEMENT LIMITATION;

4.   INTEREST FORFEITURE;

5.  YELLOW FREIGHT DEFENSE LIMITATION

II.  RETIREMENT ISSUES

A.  VOLUNTARY RETIREMENT EQUALS SUSPENSION OF BENEFITS
WITH BURDEN OF PROOF ON CLAIMANT TO ESTABLISH CONTINUING
DISABILITY;

B.  INVOLUNTARY RETIREMENT SECONDARY TO INJURY EQUALS A
CONTINUING PRESUMPTION OF WORK-RELATED DISABILITY WITH
BURDEN OF PROOF ON THE EMPLOYER TO ESTABLISH JOB REFERRALS
OR EARNING POWER/CAPACITY;

C.  PENSION OFFSETS

1.  DEFINED CONTRIBUTION PENSION PLANS;

2.  DEFINED BENEFIT PENSION PLANS (ACTUARIAL EXPERT
TESTIMONY ALLOWED/REQUIRED);

3.  PROVE IT OR LOSE IT?  TOTALLY OR IN PART?  



D.  MISCELLANEOUS OFFSETS

1.  SHORT TERM/LONG TERM DISABILITY TO PERCENTAGE
FUNDED BY EMPLOYER;

2.  UNEMPLOYMENT COMPENSATION BENEFITS;

3.  SOCIAL SECURITY OFFSET;

4.  OLD AGE/RETIREMENT ONLY (50% OF BENEFIT OFFSET)
BUT THEN ONLY IF CLAIMANT NOT RECEIVING RETIREMENT
BENEFITS AT TIME OF WORK INJURY;

5.  NO OFFSET FOR WIDOW/WIDOWER BENEFITS;

6.  FACTOR TO CONSIDER IN C & R CASE EVALUATION FOR
OLDER CLAIMANTS

7.   OFFSETS/CREDITS ARE FOR GROSS AMOUNT OF BENEFITS,
NOT NET

III.  SOCIAL SECURITY ISSUES

A.  WC OFFSET FROM SSDI BENEFITS;

1.  IN CASE OF C & R SETTLEMENTS PRO-RATE LUMP-SUM
NET OF COUNSEL FEES (AND FUTURE MEDICAL BENEFITS)
OVER CLAIMANT’S LIFE EXPECTANCY;

2.  INCLUDE SSDI WC PRORATION LANGUAGE IN EVERY
C & R AGREEMENT, EVEN IF CLIENT NOT CURRENTLY 
RECEIVING SSDI;

3.  CONSIDER FILING FOR SSDI PRIOR TO OR PART OF A
C & R SETTLEMENT TO CREATE A POTENTIAL “WIN/
WIN” FOR BOTH THE CLAIMANT AND CARRIER

B.  MEDICARE SET-ASIDE ARRANGEMENTS/TRUSTS

1.  CMS REVIEW THRESHOLDS ARE NOT A “SAFE HARBOR”

2.  CARRIER PAYMENT OF NONWORK-RELATED MEDICAL
BENEFITS MAY MEAN CONDITIONS FOR WHICH PAYMENTS
WERE MADE MUST BE COVERED IN A MSA;



3.  PRACTICE POINTERS

(a)   HAVE CARRIER FUND VENDOR FOR FUTURE
MEDICAL EXPENSE PROJECTION AND MSA;

(b)  OBTAIN LETTER FROM CMS THAT MSA NOT
REQUIRED;

(c)   OBLIGATION OF CLAIMANT’S COUNSEL TO
EDUCATE CLAIMANT ON MECHANICS OF A
SELF-ADMINISTERED MSA TRUST;

(d)  USE OF STRUCTURED SETTLEMENT/ANNUITY
TO FUND MSA

IV.  MISCELLANY

A.  FEE DISPUTES – SOME ARE WITHIN WCJ JURISDICTION AND
SOME REQUIRE ADJUDICATION IN COURT OF COMMON PLEAS;

B.   RECENT AMENDMENTS TO THE ACT;

1.  MANDATORY MEDIATION;

2.  LITIGATION TIME LINE;

C.   IRE AS BAR TO EMPLOYER TERMINATION PETITION.

V.  CONCLUSION       
   












