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Reginelli v. Boggs, et al.
181 A. 3d 293 (Pa. 2018)

Donohue, J.

• Monogahela Valley Hospital contracted with UPMC 
Emergency Medicine to provide staffing and administrative 
services for its emergency room.

• Performance report on Dr. Boggs was prepared and 
maintained by Brenda Walther, MD, who served as director of 
Monongahela Valley Hospital Emergency Department and was 
Dr. Boggs’ supervisor.

• Both Boggs and Walther were employees of UPMC Emergency 
Medicine.

• Neither ERMI nor MVH may claim evidentiary privilege under 
the Pennsylvania Review Protection Act.
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Reginelli v. Boggs, et al.
181 A. 3d 293 (Pa. 2018)

Donohue, J.

• ERMI is not a “professional healthcare provider”.
• Two requirements must be met:

– Provision of health care services under McClellan v. HMO, 686 A. 2d 
801, 806 (Pa. 1996), and,

– the individual or organization be “approved, licensed or otherwise 
regulated to practice or operate in the health care field …” under the 
express language of the PRPA Section 425.2.

• ERMI as a business entity that provides hospitals and other 
health care facilities with staff involved with the provision of 
emergency medical services met the first requirement but not 
the second. 

• While ERMI is an organization comprised of hundreds of 
"professional health care providers" (namely, physicians), it is 
not itself a "professional health care provider" because it is 
unregulated and unlicensed. 
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Reginelli v. Boggs, et al.
181 A. 3d 293 (Pa. 2018)

Donohue, J.

• Performance file was not generated or maintained by MVH’s 
peer review committee.

• Individual cannot be their own review committee.
– The terms “committee” and “individual “ are not use interchangeably 

in the Act, disapproving of Troescher v. Grody, 869 A 2d 1014, 1022 
(Pa. Super. 2005) and its progeny Piroli v. Logidco, 909 A. 2d 846 (Pa. 
Super. 2006), in that regard. See Reginelli, supra, at 305 n.9.

• Court drew a distinction between ‘review committees’ and ‘ 
review organizations.’
– “[T]he PRPA's evidentiary privilege is reserved only for the 

‘proceedings and documents of a review committee[.]’ 63 P.S. §
425.4 (emphasis added).” Reginelli, supra, at 304.
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Reginelli v. Boggs, et al.
181 A. 3d 293 (Pa. 2018)

Donohue, J.

• Individuals reviewing professional qualifications or activities of 
medical staff or applicants for admission are defined as “review 
organizations,” but they are not “review committees” entitled to 
claim PRPA’s evidentiary privilege under §425.4.

• Supreme Court indicated its disapproval of prior Superior Court 
decisions [specifically citing Troescher v. Grody, 869 A.2d 1014, 
1022 (Pa. Super. 2005)] that hold that credentialing review is 
entitled to protection under the PRPA's evidentiary privilege. Id. at 
306 n. 13.

• Pennsylvania Supreme Court in Reginelli v. Boggs, 181 A. 3d 293 
(Pa. 2018), emphasized the narrow scope of the protection afforded 
by the PRPA. Its restrictive interpretation of the Act calls into 
question many of the prior decisions in this area of the law.
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Est. of Leonard P. Krapa v. Lyons
2019 Pa. Super. LEXIS 508 (May 23, 2019)

Nichols, J.

• Emergency motion to compel credentialing file.
• Scope of Reginelli v. Bogg, 181 A.3d 293 (Pa. 2018) discussed.
• In Reginelli, Monongalia Valley Hospital contracted with 

UPMC Emergency Medicine to provide staffing and 
administrative services of emergency room.

• PRPA does not extend its grant of evidentiary privilege to 
materials that are generated and maintained by entities 
reviewing professional qualifications or activities for medical 
staff.
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Est. of Leonard P. Krapa v. Lyons
2019 Pa. Super. LEXIS 508 (May 23, 2019)

Nichols, J.

• Additionally the performance file in Reginelli was not 
generated or maintained by MVH’s peer review committee.

• In this case, files consisted entirely of credentialing materials 
of doctor.

• PRPA protections do not extend to personnel file because that 
is not a “review committee”.
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Marshall v. Brown’s IA, LLC
2019 Pa. Super. LEXIS 608 (June 19, 2019)

Sevens, P.J.E.

• Fall down in store where there was video surveillance.
• Plaintiff’s lawyer requested ShopRite to maintain video 

surveillance.
• ShopRite decided to preserve thirty-seven minutes of video 

prior to fall and the rest to be automatically overwritten 
within thirty days.

• Reversible err for court not to give an adverse inference 
instruction.
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Corey v. Wilkes-Barre Hosp. Co.
2019 Pa. Super. LEXIS 956 (September 23, 2019)

Ford Elliott, P.J.E.

• Interlocutory appeal where Plaintiff Appellant which was 
required to submit to a second deposition and provide 
information about divorce.

• It is alleged that martial relationship suffered during pendency 
of divorce.

• Spouse bringing claim placed marital relationship at issue 
because in order to prove a loss of consortium, the divorcing 
spouse must first prove existence of consortium.

• Appellant cannot hide behind attorney/client privilege to 
protect communications she has with her divorce attorney 
when it was Appellant who placed her marital relationship, 
and consequently, the state of divorce, at issue by including a 
claim for loss of consortium in her complaint.

10



11



Leadbitter v. Keystone Anesthesia Consultants
2020 Pa. Super. LEXIS 116 (February 12, 2020)

Dubow, J.

• The following are discoverable: 
– professional opinions relating to a doctor’s competence;
– Professional peer review reference and competency evaluation;
– Ongoing professional practice evaluation containing performance-

related data;
– Response to hospital from national practitioner databank.

• Court relied upon Reginelli v. Boggs, 181 A.3d 293 (Pa. 2018), and 
Yocabet v. UPMC Presbyterian, 119 A.3d 1012, 1019 (Pa. Super. 
2015).  

• Court said that what a review organization does is discoverable but 
what a review committee does is not discoverable.

• Court urged Pennsylvania Supreme Court to take matter up.
• Federal HQIA, 42 U.S.C. § 11137(b)(1) preventing disclosure of 

information is not applicable since this is a state claim.
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• Failure to timely perform a C-section resulting in neurological 
and developmental injuries to minor.

• Defendant indicated under questioning that he could indicate 
a point on a fetal heart tracing where his decision was 
influenced during treatment.  

• Defendant’s counsel refused to allow him to answer any 
further questions citing McLane v. Valley Medical Facilities.

• Defendant’s misunderstanding of McLane led them to believe 
that treating physician was excused from looking at fetal heart 
tracing after stating he was not offering expert testimony at 
trial.
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Lattacker v. Magee Women’s Hosp.
PICS Case No. 16-0891 (C.P. Allegheny July 5, 2016)

**Wettick, J.



• McLane holds that the use of such aids for the 
purpose of discovery is allowed.

• A treating physician would be required to “provide 
any facts, conclusions, and opinions that are based 
on information gained as a treating physician.  But 
the physician who will not be offering testimony 
justifying the care that she provided” did not have to 
opine on quality of treatment and care.
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Lattacker v. Magee Women’s Hosp.
PICS Case No. 16-0891 (C.P. Allegheny July 5, 2016)

Wettick, J.



Karim v. Reedy, MD
PICS Case No. 16-0095 (C.P. Lackawanna January 11, 2016)

Nealon, J.

• Claim of obstetrical and nursing negligence in the management of 
plaintiff’s labor and delivery that resulted in hypoxic brain damage to 
child.

• Plaintiffs seek to compel the defendant-obstetrician and the defendant-
hospital’s labor and delivery nurse to answer certain questions that their 
counsel instructed them not to answer during depositions.

• Malpractice plaintiffs may discover the past and present opinions of a 
defendant and defendant’s agent concerning the health care treatment at 
issue.  See Subcommittee Notes to Pa. Rules of Civil Procedure.

16



Karim v. Reedy, MD
PICS Case No. 16-0095 (C.P. Lackawanna January 11, 2016)

Nealon, J.

• No PA appellate statue, rule or appellate authority grants a 
party the right to withhold from discovery that party’s 
relevant opinions, nor does it provide a malpractice defendant 
with the ability to prevent the discovery of those opinions, 
including opinions addressing the standard of care, by 
agreeing not to disclose those opinions at trial.

• The OB and nurse will be directed to submit to second 
depositions to answer the questions that their counsel 
instructed them not to answer.
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Howarth-Gadomski v. Henzes
No. 18-CV-2585 (C.P. Lackawanna November 27, 2019)

Nealon, J.

• Defendant-physician’s counsel refused to permit physician to 
answer questions concerning his medical opinions.

• Questions should be allowed, and court ordered a new deposition.
• Court relied upon Rule of Civil Procedure 4003.1(c) and Explanatory 

Comments to Rules 4003.1 and 4003.5.
• 1989 Explanatory Comment confirms that opinions are discoverable 

in Pennsylvania.
• Prohibition against discovery opinions formerly contained in Rule 

4011(f) was rescinded in 1978.
• Court embraced restrictions in Hall v. Clifton Precision, Division of 

Litton Systems, Inc., 150 F.R.D. 525 (E.D. Pa. 1993) by U.S. District 
Judge Robert S. Gawthrop.

• Hall approach was adopted in Ezrin v. Hospice Preferred Choice, Inc., 
2018 WL 4778396, at *5 (Lacka. Co. 2018).
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Howarth-Gadomski v. Henzes
No. 18-CV-2585 (C.P. Lackawanna November 27, 2019)

Nealon, J.

• Counsel may not direct a witness to refuse to answer a 
specific question unless that instruction is necessary (1) to 
assert and protect a recognized privilege, (2) to enforce a 
limitation on evidence established by a prior court ruling in 
the same case, or (3) to file a motion for a protective order 
under Pa.R.C.P. 4012.

• No other instruction prohibiting deponent from answering a 
question will be warranted or permitted.

• Defendant counsel and deponent may not engage in private, 
off-the-record conferences during depositions or breaks or 
recesses, except for the purpose of deciding whether to assert 
a privilege.
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Mitchell v. Shikora
2019 Pa. LEXIS 3276 (June 19, 2019)

Todd, J.

• During laparoscopic hysterectomy doctor cuts bowel, claiming 
that initial incision is blind.

• Court said Superior Court was wrong and trial court was 
correct and that evidence of risks and complications of “blind” 
procedure are admissible.

• Check list from informed consent sheet may go into evidence 
as to risks and complications but not that patient was given 
informed consent, without otherwise pled.

• Testimony or lists of risks as they appear on informed consent 
sheet may be relevant.
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Mitchell v. Shikora
2017 Pa. Super. 134 (May 5, 2017)

Musmanno, J.

• Plaintiff suffered bowel perforation during hysterectomy.
• Jury returned a verdict in favor of defendant.
• Plaintiff filed Motion for Post –Trial Relief for new trial 

excluding the risk/complications evidence.  Motion was 
denied.

• Plaintiff appealed claiming trial court erred allowing 
defendants to admit evidence of “known risks and 
complications” of a surgical procedure in a case that did not 
involve informed consent-related claims.
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Mitchell v. Shikora
2017 Pa. Super. 134 (May 5, 2017)

Musmanno, J.

• Evidence must be probative of whether defendants’ 
treatment of plaintiff fell below standard of care.

• Fact that risk and complication of laparoscopic hysterectomy, 
i.e., perforation of bowel, was the injury suffered, does not 
make it more or less probable that defendant conformed to 
proper standard of care and was negligent.

• Judgment was reversed and a new trial without admission of 
risks/complications evidence is required. 
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Shinal v. Toms
2017 Pa. LEXIS 1385 (Pa. June 20, 2017)

Wecht, J.

• Plaintiff alleges that defendant failed to obtain informed consent 
for an open craniotomy total resection of a brain tumor.

• Plaintiff’s moved to strike all potential jurors who were either 
employed or insured by Geisinger.

• Court granted in part and denied in part directing that prospective 
jurors who were employed by named defendant, or who had family 
in the same house that were employed, would be stricken for 
cause.

• Indirect employment relationship with employer that has 
ownership interest in defendant, standing alone, does not warrant 
presumption of prejudice.

• Plaintiff invoked Cordes v. Assocs. Of Internal Med., 2014 Pa. Super. 
52, 87 A.3d 829, 843-45 moving for disqualification for cause of any 
juror employed by any Geisinger entity.  

• Trial court denied motion.
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Shinal v. Toms
2017 Pa. LEXIS 1385 (Pa. June 20, 2017)

Wecht, J.

• Court granted motion for partial summary judgment in favor 
of Geisinger stating the duty to obtain plaintiff’s informed 
consent belonged solely to Dr. Toms and not his physician’s 
assistant.  

• Without direct dialogue and two-way exchange between 
physician and patient, physician cannot be confident that 
patient comprehends the risks, benefits, likelihood of success 
and alternatives.

• Court held that a physician may not delegate to others his or 
her obligation to provide sufficient information in order to 
obtain patient’s informed consent.

• Superior Court’s order affirmed trial court’s denial of 
Plaintiff’s motion for post-trial relief remanding for new trial.
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Brady v. Urbas
111 A.3d 1155 (Pa. 2015)

Saylor, C.J.

• Negligence count against podiatrist who performed surgeries on patient's 
toe which failed to resolve her medical problem. The Court entered 
judgment on jury verdict finding that podiatrist was not negligent and 
denied patient's post-trial motions. Patient and her husband appealed. 

• The Superior Court vacated, reversed, and remanded, and podiatrist 
appealed.

• The Supreme Court affirmed and held that evidence that a patient 
affirmatively consented to treatment after being informed of the risks of 
that treatment is generally irrelevant to a cause of action sounding in 
medical negligence.
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Brady v. Urbas
111 A.3d 1155 (Pa. 2015)

Saylor, C.J.

• Evidence that a patient affirmatively consented to treatment after being informed 
of the risks of that treatment is generally irrelevant to a cause of action sounding 
in medical negligence.

• Where a malpractice complaint only asserts negligence, and not lack of informed 
consent, evidence that a patient agreed to go forward with the operation, in spite 
of the risks of which she was informed, is irrelevant and should be excluded.

• Evidence about the risks of surgical procedures, in the form of either testimony or 
a list of such risks as they appear on an informed-consent sheet, may be relevant 
in establishing the standard of care in malpractice action.

• Fact that a patient may have agreed to a procedure in light of the known risks does 
not make it more or less probable that the physician was negligent in either 
considering the patient an appropriate candidate for the operation or in 
performing it in the post-consent timeframe.
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In re Risperdal Litigation Jonathan Saksek
2019 Pa. LEXIS 6480 (Pa. S.Ct. November 20, 2019)

Donohue, J.

• Superior Court reversed in Janssen Pharmaceuticals Risperdal 
causing gynecomastia case.

• While Janssen changed its label October 31, 2006, a layperson may 
not be charged with greater knowledge than that which was 
communicated by medical professionals who provided treatment 
and diagnosis.

• Superior Court was wrong to say summary judgment should have 
been granted against plaintiffs.

• Superior Court failed to distinguish between physical condition of 
large breasts and critical knowledge of the injury, gynecomastia.

• Courts cannot assume knowledge from publicity.
• Discovery rule tolls the running of statute of limitations since when 

plaintiff discovers, through exercise of reasonable diligence, that he 
is injured and that injury has been caused by another’s conduct. 

• Mere physical condition does not trigger running of statute of 
limitations.
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In re Risperdal Litigation Jonathan Saksek
2019 Pa. LEXIS 6480 (Pa. S.Ct. November 20, 2019)

Donohue, J.

• Unreasonable to expect plaintiff to have continued checking Risperdal 
label until October 2006, even though he stopped taking Risperdal in 
1998.

• Not fair to expect plaintiffs, given their lack of medical training, to have 
searched for and understood the complex and specialized discussion of 
relevant clinical trials published in 2006.

• Nothing in record to support conclusion that physicians told plaintiffs that 
label confirmed causal link between Risperdal and gynecomastia.

• No proof that plaintiffs had access to media or skills to search and 
understand what they would find.

• It was not degree of publicity which was present in In re Avandia cases to 
put plaintiffs on notice of relationship between injury and its cause.

• FDA did not require black box warning on Risperdal label; no national 
health organizations issued warnings to physicians and patients; no 
statistics regarding decreases in prescriptions were cited in support of the 
extent of the immediate coverage into local market; there was no national 
media “blitz” and Janssen did not issue any “Dear Doctor” letters advising 
prescribing physicians of 2006 label change.
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Yanakos v. UPMC
2019 Pa. LEXIS 6129 (S. Ct. October 31, 2019)

Mundy, J.

• Statute of repose under Mcare Act held unconstitutional.
• Parties failed to suggest that 7-year repose period has any 

substantial relationship to legislative goal of controlling 
malpractice insurance costs.

• Statute of repose does not offer insurers a definite period 
after which there will be no liability because it exempts 
foreign object cases and minors so that insurers still have to 
account for those unpredictable “long-tail” cases in 
calculating malpractice insurance premiums.

• 7-year statute of repose is not substantially related to 
controlling the cost of malpractice insurance rates by 
providing actuarial predictability to insurers.

• Mcare Act statute of repose is therefore unconstitutional.
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Adams v. Zimmer
2019 U.S. App. LEXIS 35413 (3d Cir. November 20, 2019)

Scirica, C.J.

• Third Circuit reversed summary judgment granted for Zimmer in 
knee replacement case.

• It is up to a jury whether Adams reasonably did not discover her 
injury until February 12, 2015, when Dr. Ververeli apprised her of 
his interoperative finding that her implant had deteriorated and 
emitted metal shards into her hip.  

• Plaintiff’s diligence is up to the jury.
• Zimmer does not dispute that Adams investigated her claim in 

coordination with Dr. Ververeli.
• A factfinder could reasonably determine that Adams had exercised 

reasonable diligence or to the contrary.
• Dr. Ververeli’s testimony was very helpful to the plaintiff in that he 

said he could not know what the problems were until he opened up 
the patient.
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Nicolaou v. Martin
No. 44 MAP 2017 (Pa. October 17, 2018)

Baer, J.

• At issue was diagnosis of Lyme Disease.
• It is within province of jury to determine whether untrained 

layperson who had been repeatedly and definitively 
diagnosed with MS. “reasonably should have known” that she 
suffered from Lyme Disease.

• Other relevant facts:
– MS diagnosed by previous physicians.
– Four (4) prior negative Lyme Disease tests.
– Lacked health insurance to cover cost of further diagnostic testing.
– Nurse Rhoads informed plaintiff of probably diagnosis of Lyme Disease 

when some symptoms improved after taking antibiotics prescribed for 
that condition.
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Nicolaou v. Martin
No. 44 MAP 2017 (Pa. October 17, 2018)

Baer, J.

• It is up to a jury to decide whether a person in plaintiff’s 
circumstances acted reasonably in delaying administration of 
a fifth Lyme Disease test to confirm Nurse Rhoads’ probably 
diagnosis.

• Defendant’s motion for summary judgment should have been 
denied.  Superior Court, which upheld grant of summary 
judgment, reversed.
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Rice v. Diocese of Altoona-Johnstown
2019 Pa. Super. 186 (June 11, 2019)

Kunselman, J.

• Victim molested in the 1970s and 1980s by clergy.
• She read about cover-up of pedophile clergy in Diocese of 

Altoona-Johnstown.
• Nicolaou vs. Martin, 195 A.3d 880 (Pa. 2018) relied upon. 
• Up to jury to decide if platiniff’s efforts to investigate were 

reasonable.
• Claim of fiduciary duty and fraud/concealment may go 

forward.
• Failure to disclose induced victim to relax her vigilance or to 

deviate from her right of inquiry.
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Engleman v. Ethicon
2019 Pa. Super. LEXIS 941 (September 20, 2019)

Kunselman, J.

• Verdict sustained except for punitive damages which were 
reversed based upon New Jersey law.

• Ms. Engleman testified that she was first made aware of the 
connection between the mesh and her vaginal problems by 
watching T.V.

• Court had discretion to exclude evidence of public health 
notices from Food and Drug Administration website.

• There is a relatively limited notice requirement upon Plaintiff 
and question of notice goes to jury.

• Patient does not need to scour internet in hopes of 
uncovering FDA notices and to use them to determine 
whether vaginal mesh was harming her.
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Engleman v. Ethicon
2019 Pa. Super. LEXIS 941 (September 20, 2019)

Kunselman, J.

• Discovery rule is when patient learns of her injury and who 
caused injury.

• FDA 510(k) clearances were properly kept out of evidence.  
This would result in a trial within a trial and harm would 
outweigh the benefit.

• Court did not abuse its discretion in admitting complaints 
from Australian physicians about safety of vaginal mesh.  It 
was not inadmissible hearsay because it was admitted to 
show notice to company of problem with mesh.

• Court was corrected to keep out FDA 510(k) clearance process 
because it is not a safety or efficacy review.  Process if focused 
on equivalence, not safety.  A 510(k) review does not equate 
to a safety or efficacy declaration from FDA.
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Sweda v. Univ. of P.A.
2019 Pa. Super. LEXIS 508 (May 23, 2019)

Nichols, J.

• Suggestion of death filed by Appellee Defendant two months after 
decedent’s death.

• Plaintiff Appellate issued Testamentary letters in New Jersey 
appointing personal representative of estate.

• Letters were issued and estate raised well within time frame 
allotted by §3375, 20 Pa. C.S.A.

• Motion to substitute not governed by time limitation so §3375.
• Trial court erroneously examined Brown’s delay of over a year in 

presenting substitution motion to court in context of §3375’s 
“reasonably explained” component.

• Reasonable explanation in §3375 relates to delay in taking out 
letters.

• Trial court abused discretion to abate and dismiss underlying 
medical malpractice action.
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Monahan v. Reedy
No. 15 CV 6698 (C.P. Lackawanna September 19, 2019)

Nealon, J.

• Gynecological malpractice action filed in 2015.
• Damage to female plaintiff’s ureter during laparoscopic surgery in 2009.
• Permanent damage so that left kidney had to be surgically removed in 

2013.
• Summary judgment of defendants on statute of limitations denied.
• Symptoms developed progressively.
• In 2012, gynecologist advised patient that problems were “probably 

hormonal.
• Was not until December 2012 that a doctor said ureteral obstruction and 

marked swelling of kidney could be due to 2009 surgery.
• CT was provided to gynecologist who informed patient in early 2013 that 

her CT scan findings were unrelated to the 2009 surgery.
• Prior to filing of suit, none of health care providers ever suggested that 

ureteral obstruction or kidney removal was related to 2009 surgery.
• Summary judgment motion denied.
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Young v. Temple University Hospital
2019 U.S. Dist. LEXIS 186711 (E.D. Pa. October 28, 2019)

Goldberg, J.

• Plaintiff did not adequately rebut declaration of government that 
doctor in question was a federal employee.

• Plaintiff satisfied exhaustion requirement prior to filing their 
complaint.

• Filing of claim occurred five months past prescribed statute of 
limitations, but equitable tolling applied.

• Plaintiff was diligent in trying to find out who employer was of 
doctor in question.

• Plaintiff retained experts and actually visited hospital through their 
counsel.

• Government did not identify in any public sources who employer 
was of doctors in question at facility.

• Plaintiff exercised due diligence sufficient for equitable tolling to 
apply.

40



Talbert v. Correctional Dental Associates
2019 U.S. Dist. LEXIS 194545 (E.D. Pa. November 28, 2019)

Kearney, J.

• Certificate of merit not required for deliberate indifference 
constitutional claim.

• Certificate of merit is required for prisoner’s negligence claim 
against prison medical officials.
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Smith v. Cordero
2019 Pa. Super LEXIS 1141 (November 15, 2019)

McLaughlin, J.

• Medical malpractice verdict for defendant.
• Questions put to jurors were as follows: 
• (1) Do you have any feelings or opinions about whether medical 

malpractice lawsuits affect the cost, availability and other medical 
services? and 

• (2) Do you have any feelings or opinions as to whether there should 
be a minimum or maximum amount of money that can be awarded 
to an injured party?

• Jurors 25 and 45 expressed that malpractice suits drive up cost of 
insurance and second juror said she believed in maximum awards.

• Fact that jurors said they could be unbiased was not dispositive.
• Fact that judge was not present during voir dire means that 

Superior Court will look at motion to strike de novo.
• Since judge was not present to hear jurors’ tone of voice and 

demeanor, Superior Court could not know whether jurors truly 
could be fair and impartial.
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Schrecongost v. Coloplast Corporation
No. 3:17-cv-220 (W.D. Pa. December 2, 2019)

Gibson, J.

• Case finds that strict liability claim for design defect and 
warning can be brought against manufacturer of prescription 
medical device.

• Disagrees with other Eastern District and Middle District 
federal court opinions.

• Bases its logic on Tincher v. Omega Flex.
• Rejects that Creazzo v. Medtronic, 903 A.2d 24 (Pa. Super. 

2006) or Hahn v. Richter, 673 A.2d 888 (Pa. 1996) dictate a 
different result.

• Points out that comment k to 402A, which would seem to 
preclude claims against prescription medical device 
manufacturers, is not model of clarity.
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Gross v. Coloplast Corp.
2020 U.S. Dist. LEXIS 8183 (E.D. Pa. January 17, 2020)

Baylson, J.

• Plaintiff sued Coloplast.
• 12(b)(6) motion denied.
• Mesh was approved through FDA’s § 510(k) process.
• FDA ordered Coloplast to stop selling and distributing this and 

other products because of safety and effectiveness issues.
• Pennsylvania law would permit a strict liability case to go 

forward.
• Court distinguished Hahn v. Richter, 673 A.2d 888 (Pa. 1996).
• Court also distinguished Creazzo v. Medtronic, 903 A.2d 24 

(Pa. Super. 2006).
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Gross v. Coloplast Corp.
2020 U.S. Dist. LEXIS 8183 (E.D. Pa. January 17, 2020)

Baylson, J.

• Tincher v. Omega Flex, Inc., 628 Pa. 296, 104 A.3d 328 (2014), 
as well as Lance v. Wyeth, 85 A.3d 434 (Pa. 2014) discourage 
Pennsylvania courts from making categorical decisions, 
especially on limited record, especially based on comment k 
of 402A.

• Creazzo is not persuasive of how Pennsylvania Supreme Court 
would rule.

• Tincher stands for proposition that there should not be 
categorical exclusions from strict liability.
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Safe Auto v. Rene Oriental-Guillermo
No. 26 MAP 2018 (August 20, 2019)

Todd, J.

• Rachel Dixon was driving her boyfriend’s care and caused a 
collision.

• Dixon was not on her boyfriend’s policy.
• Declaratory Judgment action filed by Safe Auto claiming they did 

not provide coverage because of an unlisted resident driver 
exclusion, which said that for a person to be covered who is a 
resident of a household that person had to be listed as an 
additional driver on the Declarations Page.  

• Dixon was not listed by her boyfriend.
• URDE is clear and unambiguous and excludes coverage.
• Person must be listed as an additional driver on Declarations Page 

and was not here.
• Policyholder could have added his girlfriend but did not, probably to 

save money.
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Sayles v. Allstate Insurance Company
2019 Pa. LEXIS 6483 (November 20, 2019)

Todd, J.

• Pennsylvania Supreme Court decided certified question for United 
States Court of Appeals for Third Circuit.

• Automobile insurance policy which requires insured seeking first-
party medical benefits to submit to an independent medical exam 
whenever insurer requires with a doctor selected by insurer 
conflicts with 75 Pa.C.S. § 1796(a) of Pennsylvania Motor Vehicle 
Financial Responsibility Law.

• Therefore void as against policy.
• Section 1796(a) of Law requires an insurer seeking to procure an 

IME of the insured to petition a court, demonstrate that mental or 
physical condition of insured is material to claim, and demonstrate 
good cause for request for IME.

• Requirements were not satisfied, and insurance company did not 
even try to satisfy them.
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Gallagher v. Geico Indem. Co.
2019 S. Ct. LEXIS 345 (January 23, 2019)

Baer, J.

• Household exclusion cannot impermissibly act as a de facto
waived or stacked uninsured/underinsured motorist coverage.

• Brian Gallagher was operating his motor vehicle when William 
Stouffer failed to stop his pickup truck at a stop sign.

• Gallagher had two insurance policies.  One policy included 
$50,000 of UIM coverage, which insured Gallagher’s 
motorcycle.  Second policy insured Gallagher’s two 
automobiles and provided for $100,000 UIM coverage for 
each vehicle.
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Gallagher v. Geico Indem. Co.
2019 S. Ct. LEXIS 345 (January 23, 2019)

Baer, J.

• Gallagher opted and paid for stacked UM and UIM coverage 
when eh purchased both policies.

• Household exclusion said the coverage was not applied to 
bodily injury while occupying or being struck by a vehicle 
owned or leased by you or a relative that is not insured for 
underinsurance motorist coverage under policy.

• Gallagher was entitled to stack coverage from both policies.
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Barnard v. Travelers Home and Marine Insurance Co.
2019 Pa. LEXIS 5449 (Pa. S.Ct. September 26, 2019)

Donohoe, J.

• Certified question of law from the United States Court of 
Appeals for Third Circuit.

• Increased limits of underinsured motorist coverage for 
multiple vehicles that are insured under an existing policy 
does constitute a “purchase” for purposes of 1738(c).

• An increase of UIM coverage triggers insurance company’s 
obligation to offer an insured opportunity to wage stacking of 
new, aggregate amount of UIM coverage.
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Kline v. Travelers Personal Security Ins. Co.
2019 Pa. Super. LEXIS 1157 (November 18, 2019)

Gantman, P.J.E.

• Bradley Kline had one vehicle insured with Travelers at $50/$100.
• Over the years, he added 2 more cars, for a total of 3.
• Travelers never provided a new rejection of stacked coverage form.
• Bradley Kline had originally waived stacking.
• Bradley Kline lived with his mother, Miriam Kline, but she had a 

“household exclusion” in her policy which would have barred her 
son from any coverage.

• Insurer must offer insured opportunity to execute a new waiver of 
stacked UM/UIM coverage when insured adds another automobile 
to an existing policy.

• Household exclusion is void as against public policy, so Bradley Kline 
gets his mother’s coverage as well.
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Evans v. Travelers Insurance Co.
2019 Pa. Super. LEXIS 1195 (December 4, 2019)

Stevens, P.J.E.

• Driver in a serious collision suffered PTSD.
• First party benefits after being initially accepted, were denied 

by Travelers.
• Policy governs bodily injury which includes treatment, that 

treatment consisting of psychiatric and psychological services.
• PTSD was intertwined with physical injuries. Driver had 

persistent headaches, dizziness, balance issues, fogginess of 
her mental processes, extreme exhaustion, nightmares, 
flashbacks and panic attacks.

• Summary judgment was improperly granted.
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Oberdorf v. Amazon.com, Inc.
2019 U.S. App. LEXIS 19982 (July 11, 2019)

Roth, C.J.

• Third Circuit reversed Judge Brann of the Middle District.
• Dog collar ordered from Amazon broke injuring plaintiff. 
• Amazon should be considered seller under Musser vs. Vilsmeier Auction 

Co., Inc., 522 PA 367, 562 A.2d (PA 1989).
• All factors weigh in favor of imposing strict liability on Amazon. 
• Amazon is strictly liable for consumer injuries caused by defective goods 

purchased on Amazon.com.
• Failure to provide adequate warnings however is governed by §230 of the 

CDA.
• CDA bars some claims but not all.
• To the extent that plaintiff is alleging that Amazon failed to provide or to 

edit adequate warnings regarding use of the dog collar, court concluded 
that such an activity falls within publisher’s editorial function.

• Amazon fails to add necessary information to content of website.
• For that reason, these failure to warn claims are barred by CDA.
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McConnell v. B. Braun Medical, Inc.
2019 Pa. Super. LEXIS 1031 (October 16, 2019)

Pellegrini, J.

• Lawsuit in Philadelphia against Braun Medical and its 
affiliates.

• “Was wrong to dismiss case based on forum non conveniens.”
• Court made assumptions it should not have.
• Trial court could not find it would be inconvenient or 

undesirable for Pennsylvania to apply law of another 
jurisdiction.

• Court abused its discretion because it gave no weight to other 
relevant factors and too much weight to irrelevant ones.

• Braun did not carry their burden.
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Bd. Of Trs. Of the Nat’l Elevator Indus. Health Ben. Plan v. Goodspeed
2019 U.S. Dist. LEXIS 73314 (May 1, 2019)

Robreno, J.

• Settled with $82,000 ERISA subrogation interest.
• Husband and wife spent $62,000 on van rather than repaying 

any subrogation.
• To the extent any traceable item exists and is in parties’ 

possession, an equitable lien may be attached.
• Both $200,000 certificate of deposit and $62,000 van are 

traceable to settlement fund.
• Partial summary judgment granted for Plaintiff. 
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Valentino v. Philadelphia Triathlon, LLC.
17 EAP 2017 (Pa. June 19, 2019)

Dougherty, J.

• 3:3 opinion with the following justices supporting reversal of 
Superior Court when it determined that a pre-injury exculpatory 
waiver signed by a Triathlon participant provided a complete 
defense to claims brought by participants non-signatory heirs 
pursuant to Wrongful Death Act, 42 Pa.C.S.§8301.  In favor of 
reversal of Superior Court is Justice Dougherty, Donohoe and 
Mundy.  

• Opinion in support of Affirmance by Justice Baer was joined in by 
Chief Justice Saylor and Justice Todd.  

• Opinion in support of Affirmance said that once Decedent 
extinguished Triathlon’s duty of care by expressly assuming all risk 
in inherently dangerous sporting event, his heir could not resurrect 
that duty of care after his death.  

• To do so would afford a decedent’s heirs more rights than those 
possessed by a decedent while alive.  

62



Feleccia, et al. v. Lackawanna College, et al.
No. 75 MAP 2017 (August 20, 2019)

Dougherty, J.

• Student athlete injured as a result of a stinger in practice 
football and had a serious shoulder injury.

• After chastising Superior Court for not applying Althaus
standards, court found that there was a duty of care. 

• Althaus v. Cohen, 756 A.2d 1166 (2000)
• Courts must analyze relationship between parties; social risk

of actor’s conduct; nature of risk imposing foreseeability of
harm incurred; consequences of imposing duty upon actor; 
and overall public interest in proposed solution.

• Qualified medical care should have been present because of
special relationship between student and school.
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Feleccia, et al. v. Lackawanna College, et al.
No. 75 MAP 2017 (August 20, 2019)

Dougherty, J.

• Waiver for negligence is applicable. Waiver does not apply to 
gross negligence or recklessness.

• For first time Court defines gross negligence as “want of even 
scant care” and “extreme departure” from ordinary care.

• Gross negligence is not intentional or is not intentional 
indifference or “reckless disregard” of risks that define 
recklessness but rather is an “extreme” departure from 
standard of care.

• Waiver not enforceable to preclude liability from gross 
negligence or recklessness.
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Pearson v. Philadelphia, LLC
2019 Pa. Super. LEXIS 1016 (October 11, 2019)

Murray, J.

• Assault in bathroom at Philadelphia Eagles game.
• Substantial verdict based upon lack of security in or around 

the bathrooms.
• Property owners liable to business invitees only for the 

foreseeable criminal actions of third parties.
• In this case, record does not support trial court’s conclusion 

that appellants were on notice that violent assaults regularly 
took place in the stadium’s restrooms or that appellants 
conducted their security program without reasonable care.
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Cragle v. O’Brien, M.D., et al.
2019 Pa. Super. 360 (December 20, 2019)

McLaughlin, J.

• Jury found doctors negligent but no causation.
• Was not error to fail to give adverse inference instruction.
• Medical record alteration was not the type or degree that 

supported the instruction.
• Jury heard all t information about what was wrong with notes.
• Note had information concerning events that parties agreed 

did not happen.
• No contention that remainder of note was inaccurate.
• No contention that any information was missing from note.
• Instruction would go to negligence anyway and not causation.  
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Carlini v. Glenn O. Hawbaker, Inc.
2019 Pa. Super. LEXIS 911 (September 13, 2019)

Nichols, J.

• Verdict in favor of employee for wrongful discharge upheld.
• Remanded for punitive damage retrial.
• Trial court denied employee’s request for jury instruction 

concerning non-economic damages incurred as a result of 
wrongful discharge.

• Victim of wrongful discharge is entitled to recover damages 
for emotional distress that can be reasonably expected to 
result from wrongful discharge.

• Trial court committed error of law by failing to instruct jury 
that it could award noneconomic damages.
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Carlini v. Glenn O. Hawbaker, Inc.
2019 Pa. Super. LEXIS 911 (September 13, 2019)

Nichols, J.

• New trial limited to issue of compensatory damages for 
wrongful discharge claim is allowed.

• Affirmed jury’s verdict for wrongful discharge and invasion of 
privacy claims.

• Vacate judgment and remand for new trial limited to issue of 
punitive damages and noneconomic damages for wrongful 
discharge claim.

• Trial court erred in permitting admission of financial records 
and testimony regarding Hawbaker’s net worth on punitive 
damages because business record exception of hearsay rule 
was not satisfied.
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Matthews v. Batroney
2019 Pa. Super. LEXIS 988 (October 4, 2019)

Murray, J.

• Intersection accident.
• Appellant/plaintiff does not dispute that he failed to stop 

prior to entering intersection of 19th and Cherry Streets.
• Trial court did not err by not charging jury on § 3321, failure 

to yield right-of-way.
• Court holds in this published opinion that a violation of 

3323(b) forfeits right-of-way created by § 3321.
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Burrell v. Streamlight, Inc.
2019 Pa. Super. LEXIS 1110 (November 7, 2019)

Colins, J.

• Employee is placed by temp company with Aerotek.
• Employee is a borrowed worker of jobsite where he was 

placed because they have control and right to control.
• Under borrowed employee doctrine, a worker hired and paid 

by an agency that provides workers to other companies is 
employee of entity to which he is assigned to work where 
jobsite entity supervises and directs his work.

• Workers’ Compensation Act provides immunity and case is 
properly dismissed on summary judgment. No issue of 
material fact because there was a contract in force.
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Wenk v. State Farm Fire and Casualty Co.
2020 Pa. Super. LEXIS 86 (February 7, 2020)

Shogan, J.

• Lawsuit by insured over the handling of a claim.
• Unfair Trade Practices and Consumer Protection Law does not 

apply to the handling of an insurance claim. 
• Insured would need to prove reckless or intentional 

misconduct by carrier or in additional statutory relief.
• No bad faith proven either in the handling of the claim.
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Kohlman v. Grane Healthcare Co.
2020 Pa. Super. LEXIS 104 (February 10, 2020)

Musmanno, J.

• Decedent signed an arbitration agreement with nursing home 
and died three months later.

• Defendants concede that plaintiff’s decedent is entitled to a 
trial on wrongful death action.

• Would be premature to address plaintiff’s contract law 
unconscionability defense.
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Kohlman v. Grane Healthcare Co.
2020 Pa. Super. LEXIS 104 (February 10, 2020)

Musmanno, J.

• Criteria for unconscionability:
– Decedent’s physical and mental state at time she executed agreement;
– Whether decedent was accompanied by anyone;
– Whether arbitration agreement was part of or buried within lengthy 

agreements;
– Whether hospital sent all decedent directly to nursing home;
– Whether decedent was aware that she could receive treatment from 

other skilled nursing care facilities;
– Whether decedent had ability to research other options;
– Whether decedent was economically constrained to enter into an 

agreement with nursing home; and
– Whether decedent had means to pay for arbitration.
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