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AOPC website citatio,ns are used throughout. 

Please check these citations; I may have erred. 

If my interpretation of the cases is different 

than your please speak up. That is how we will 

all learn. Feel free to share these materials. If 

you would like to be included on my monthly 

case law updates, please email me. Be safe 

and stay well. 



1. Commonwealth v. Elliott, 2021 PA Super 58 (4-5-21)(RNC Requirements
Applicable to SVPs Under SORNA II Do Not Constitute Criminal Punishment):
Elliott claimed that his SVP designation and sexual-registration, notification and
counseling requirements (RNC) were unconstitutional. As we all know, the RNC
requirements of Subchapter I of SORNA II are collateral consequences and do
not constitute criminal punishment (Smith; Lacombe). Accordingly, a challenge to
such does not come within the purview of the PCRA. We also know that the RNC
requirements applicable to SVPs under Subchapter H are not punitive (Butler II).
Because the RNC requirements applicable to SVPs under Subchapter H are less
burdensome than those of Subchapter I, it follows that those requirements do not
constitute criminal punishment, are not punitive and do not violate the ex-post
facto clauses.

2. Commonwealth v. Shreffler, 2021 PA Super 59 (4-6-21)(Waiver of Claim by Not
Objecting; Waiver of Claims for Lack of Record Sufficient for Review-Failed to
Include PSR, record of Prior Convictions or Court Guideline Form ): Shreffler was
convicted of DCS related to three controlled buys, two of which utilized a CI
wearing a wire. Shreffler was sentenced to an aggregate sentence of 104 months
to 208 months. In determining the sentence the court utilized a PRS of a 5 and
applied the second or subsequent offense enhancement contained in 780-115.
On his first appeal, the case was remanded to provide the mandatory Wiretap
Act documents and for the court to reconsider the defendant's suppression
motion. Following the production of the records and another suppression hearing,
the court re-imposed the sentence. (1) Shreffler waived his claim that the court
improperly permitted the jury to review a transcript of the tape-recorded
conversations during deliberation by not objecting during trial when given an
opportunity to do so. (2) Shreffer failed to insure that the record forwarded to the
Superior Court included the PSR or sentence guideline form. Accordingly, the
court could not review the calculations utilized by the court to determine the PRS.
However, in dicta the court noted : " [the court] must compare the elements of the
foreign offense in terms of classification of the conduct proscribed, its definition of
the offense, and the requirements for culpability to determine the equivalent
Pennsylvania equivalent offense." (3) Shreffler again, failed to ensure that the
certified record contained the necessary PSR. Accordingly, his challenge to the
imposition of the recidivist drug enhancement was waived for lack of a record
sufficient for review.  

3. Commonwealth v. Dirosa, 2021 PA Super 60 (4-6-21)(Sufficient Evidence for
Control of MV for DUI Purposes): The evidence was sufficient to establish that
Dirosa " drove, operated or was in actual physical control" of a motor vehicle
while intoxicated. A determination of such is based upon the totality of the
circumstances. Dirosa was discovered in his car that was parked outside of a
Wawa at 2:30 AM. He was improperly parked over the clearly marked lines of a
handicap stall. He was passed out and slumped over the steering wheel with the
engine running. Upon be awoken he stated that he had three shots before
leaving home.



4. Commonwealth v. Parker, 2021 PA Super 61 (4-8-21)(Birchfield Not Retroactive
on Collateral Review; Counsel Cannot be Ineffective for Failing to Anticipate a
Change in the Law; Remand Appropriate to Preserve Claims): Following a
non-jury trial, Parker was convicted of AA by Dui and related charges. His direct
appeals were exhausted and he filed a PCRA. Birchfield was decided after he
had initiated his PCRA proceedings. The lower court granted PCRA relief based
on Birchfield, erroneously concluding that it was retroactive on collateral review.
Thus the case was remanded. But, Parker also argued that his trial counsel as
well as appellate counsel were ineffective in failing to raise a Birchfield challenge.
No, counsel cannot be deemed ineffective for failing to anticipate a change in the
law. As well, remand was appropriate to permit Parker to preserve additional
claims in response to a Rule 907 notice.

5. Commonwealth v. Crawford, 2021 PA Super 62 (4-9-21)(Sentence Not
Excessive; COVID-19 Concerns Must be Addressed Through the DOC):
Crawford was 82 years old and sentenced to 18 months to 7 years for failure to
register. Was the imposition of the sentence manifestly unreasonable in
considering his age, poor health and the " risks of COVID-19 infection?" No. Plus
any issue relating to the safety conditions of the prison, including such matters
related to the pandemic, are not proper in a direct appeal, but instead would
properly be addressed to the DOC.

6. Commonwealth v. Snyder, 2021 PA Super 63 (4-9-21)(Dates of Offenses
Sufficiently Set Forth Under Circumstances; Prompt Complaint Instruction Not
Required; Open SORNA II Issues Waived; Fines Cannot be Imposed Without
Hearing   ): Snyder was found guilty of IA with a person less than 13 and related
charges. He was required to register for life but not designated as an SVP. (1)
The evidence was sufficient to establish the dates of the offenses. The date laid
in the indictment is not controlling. A reasonably definite date must be
established but when a young child is a victim, it is often impossible to ascertain
the exact date. A certain degree of imprecision must be tolerated and the
commonwealth must be allowed a reasonable measure of flexibility. (2) A prompt
complaint instruction is not required in every sex case. Where the victim of a
sexual assault is a minor who may not have appreciated the offensive nature of
the conduct, the lack of a prompt complaint would not necessarily justify an
inference of fabrication. This is especially true where the perpetrator is one with
authority or custodial control over the minor. (3) Whether Subchapter H of
SORNA II remains an open question because of the presumption of future
dangerousness. It is also a question as to whether it is punitive and thus requires
submission of the relevant facts to the jury( both issues waived). (4) A defendant
may not be sentenced to pay a fine unless it appears of record that the defendant
has or will be able to pay, and the fine will not prevent the defendant from making
restitution. This is not the case with costs.  

7. Commonwealth v. Vinson, 2021 PA Super 65 (4-14-21)(Breakdown of Court



Operations Excuses Faulty Notice of Appeal; Clerk's Docketing and forwarding
Pro Se Notice of Appeal Does Not Constitute Government Interference;
Ineffectiveness of Counsel Is Not Exception to PCRA Time-Bar): Vinson plead no
contest to burglary and related charges, as well as TMV under a different docket.
Despite being represented by counsel, Vinson filed a pro se PSM. Subsequently,
new private counsel filed a PSM. At the PSM hearing, Vinson's PSM was
deemed a nullity and his counseled PSM was denied as untimely. Vinson then
filed a pro se appeal despite being represented by counsel. The appeal was
quashed as untimely. Through counsel, Vinson filed a PCRA petition. The PCRA
petition was dismissed as untimely. Counsel filed a single notice of appeal. (1)
Despite the single notice of appeal on two dockets, the appeal was not quashed
because the court instructing the petitioner that he could initiated an appeal by
filing a notice of appeal, constituted a breakdown in the court operations. (2)
Vinson's PSMs were a nullity or untimely as was his direct appeal. Where no
timely appeal is filed relative to a judgment of sentence, the one year period
allowed for the filing of a PCRA petition commences upon the actual expiration of
the time period allowed for seeking direct review. Vinson had one year from
12-21-17 to file his PCRA but did not do so until 3-7-19. Thus, it was patently
untimely. There was no governmental interference which caused the delay. The
Clerk did not interfere with Vinson's direct appeal rights by transmitting the
original pro se appeal to the Superior Court. The Clerk was required to do so. (3)
There is no exception to the PCRA time-bar applicable to claims alleging
ineffective of counsel.   

8. Commonwealth v. Brown, 2021 PA Super 71 (4-15-21)(Defendant Raised
Substantial Sentencing Claim; Court Did Not Err in Imposing Consecutive
Sentences; Firearm Charges Did Not Merge): Brown was sentenced to 16 to 32
years on three Firearm Act offenses. He and another were arguing with each
other through their respective cars, apparently the other driver pulled out a gun
and the defendant responded by shooting at the driver and occupants of the
other car. (1) Brown raised a substantial question that the sentence was not
appropriate and excessive by arguing that the court relied on impermissible
sentencing factors, failed to consider mitigating factors, and failed to state
sufficient reasons on the record for issuing consecutive sentences. (2)  the
court did not abuse its discretion in imposing consecutive sentences. The
sentencing code affords the sentencing court discretion to impose concurrent or
consecutive sentences. The aggregate consecutive sentence was not grossly
disparate to the defendant's conduct; nor did it viscerally appear as patently
unreasonable. The court imposed a sentence that took into account Brown's
extensive past criminal conduct, considered his rehabilitate needs as well as the
gravity of the offenses, and was consistent with the protection of the public. As
well, the court was mindful of both mitigating factors and defendant's criminal
past. (3) The three firearm charges did not merge. Each required proof of
elements separate and distinct from possessing a firearm, i.e., conviction of an
enumerated offense, lack of a valid license, carrying a firearm on the public street
or public property of Philadelphia.



WHAT CONSTITUTES CONTROL OF A MV? 

A determination of actual physical control is 

based upon the totality of the circumstances. 

Defendant was discovered in his vehicle 

parked outside of a Wawa at 2:30 AM. The 

vehicle was improperly parked outside of 

clearly marked parking space. He was slumped 

over in the driver's seat with the engine 

running. Upon being awakened he admitted 

that he had three shots "before leaving 

home". 

Dirosa, 2021 PA Super 60 {4-6-21) 



Mere affront to the trial judge is not enough. 

Remarks that are injudicious or even 

disrespectful will not without more, justify a 

summary conviction for conte·mpt. 

Commonwealth v. Meehan, 2020 

PA Super 193 (8-13-20) 



EXPANDED DISCRETION RE: PCC 

The court's discretion has been expanded in 

overruling DA decisions on private criminal 

complaints. The court properly overturned the 

decision on legal/evidentiary reasons. The 

sources of evidence were clear. Mom took kids 

to Iraq, mom failed to comply with custody 

orders, federal authorities were involved. 

Further, the policy reasons advanced by the 

Commonwealth were " an abuse of 

discretion". They were submitted late and " 

deviated from moral rectitude and sound 
thinking under the facts as developed". 

Ajaj, 2021 PA Super 28 (2-25-21) 



COMPULSORY JOINDER RULE 

We are back to Campana! The Commonwealth 

must assure that the known offenses, even 

summaries, are consolidated at the common 

pleas level when they arise out of a single 

criminal episode. PWID properly dismissed 

after prior finding of guilt on DUS offense. 

Johnson, J-112-2020, 23 EAP 2020 (PA. 3-25-

21) 



NANNY CAM'S OK 

Do not violate the Wiretap Act because the 

nanny did not possess a reasonable or 
justifiable expectation that her oral 

communications would not be subject to 

interception. 

Mason, J-44-202, 69 MAP 2019 ( PA. 3-15-21) 



PROBABLE CAUSE TO STOP MV 

Lots of apparent confusion in this area but a 

police officer may stop a vehicle for a violation 

of the MVC even if the violation is minor and 

"done safely". The officer has PV to stop a MV 

if the officer observes a traffic violation. In this 

case, the operator failed to use a turn signal 

before moving from one lane to the other. 

Gurung, 2020 PA Super 226 (9-17-20) 



NO TURN SIGNAL VIOLATION 

Crazy decision from practical standpo1int but 

75 Section 3334{a}, Turning Movements and 

Required Signals, does not require the use of a 

turn signal to pull into a parking place. Thus no 

PC to justify the stop. Only applies to moving 

from one traffic lane to another or entering 

the traffic stream from a parked position. 

Tillery, 2021 PA. Super 53 (3-26-21) 



PROTECT THE RECORD 

Objections must be made sufficient to 

preserve the co,ntested evidentiary issue. 

Little, 2021 PA Super 7 (1-15-21)( objections to 

court's refusal to permit rebuttal evidence or 

cross regarding witness having nothing to lose 

by testifying) 

Shreffler, 2021 PA Super 59 (4-6-21)(waiver of 

sentencing claims regarding PRS, 

enhancements and excessiveness because 

record did not include PSR, Guidelines or 

Certified Convictions) 



OFFICER'S BAD ACTS INADMISSIBLE 

The law permits a police witness to be cross

examined about misconduct as long as the 

wrongdoing is in some way related to the 

defe·ndant's unde,rlying criminal charges and 

establishes a motive to fabricate. In the case, 

the· police· officer's crimes occurred one year 

later and in unrelated investigation. 

Murray, 2021 PA Super 47 {3-19-21) 



Commonwealth v. Edwards, 2020 PA Super 

37 {2-12-20) 

Identification evidence need not be positive 

and certain; it can be less than that as long as 

the burden of proof is met. 



Commonwealth v. Gboko, 2020 PA Super 

281 (12-10-20) 

Clarified when a defendant may call character 

witnesses. Pursuant to Rule 608 (a), a 

testifying defendant may call character 

witnesses as to that defendant's reputation 

for truthfulness when the reputation for 

truthfulness was attacked. Under Rule 

404{a){2)(4) a defendant may call witnesses to 

testify as to pertinent character traits relating 
to the underlying charges. 



MICROSCOPIC HAIR ANALYSIS 

MHA is fraught with unreliability. Conclusions 

are flawed and faulty. Conclusions, per a 2015 

FBI report, may exceed the limits of science 

and overstated the significance of the findings. 

The Supreme Court expressed substantial 

concerns about the appropriate use of such. 

However, it declined to categorically 

disapprove of such. Those who offer it must be 

very careful to present the good as w·ell as the 

bad. The proponents of such are so 

"cautioned". 

Chmiel, J-63-20 (Pa. 10-21-20) 



BRADY-IMPUTING KNOWLEDGE 

DA offers agreement to the only eye witness 

to a murder. The AG takes over the case and 

fails to disclose the agreement. The witness 

denies the existence of any agreement on the 

stand. Because the DA knew of the agreement, 

such knowledge was imputed to the AG. The 
evidence was favorable to the accused, it was 

suppressed either willfully or inadvertently, 

and it was material. 

Bagnall, J-20-20 (Pa. 8-18-20) 



BAC RELATION BACK!!! 

Where necessary the Commonwealth may 

prove bac in the context of a per se violation 

outside of 2 hours by relation back testimony. 

In fact, there may not be the need for expert 

testimon·y. For example, where the blood was 

drawn 40 minutes late and the bac was a .304, 

there is a strong inference. The per se statute 

was intended to ameliorate the difficulties 

with relation back testimony but it did not 

preclude such. Also, medical treatment in and 

of itself is not good cause for delay in blood 

test. It is circumstance dependent. 

Starry, J-92-2019 (Pa. 1-22-20) 



BIRCHFIELD .... STILL? 

Birchfield held that criminal penalties may 

not be imposed for refusal to submit to a 

warrantless blood test. It does not apply 

retroactively on Post-conviction collateral 
• review. 

Defendant claimed that counsel was 

ineffective for failing to raise a Birchfield 

claim during trial. Birchfield was not 

decided until after defendant's trial. But 

counsel's stewardship must be judged in 

light of the available alternatives and 

counsel cannot be expected to raise 

motions unsupported by existing law. 

Counsel cannot be deemed ineffective for 

failing to anticipate a change in the law. 

Parker, 2012 PA Super 61 (4-8-21} 



METABOLITES IN BLOOD 

For DUI purposes one can have opiate 

metabolites in their blood and not be found 
guilty if the person has a prescription ( in this 

case, a fentanyl patch). The statute cannot be 

read as criminalizing a metabolite of a 

medically prescribed controlled sub,stance. To 

do so, would1 be an "absurd and unreasonable 

result". But, this does not apply to, Schedule I 

controlled substances. Those with a MM card 

can still be found guilty if there is a metabolite 

of 1marijuana in their blood. 

Glenn, 2020 PA Super 128 (5-29-20) 



INTERFERENCE WITH CUSTODY 

Belief by parent that interference with custody 

is necessary to spare child from danger, need 

not be reasonable. 

H.D., J-105-2020, 33 MAP 2020 (PA. 3-25-21) 



COVID SENTENCING CONSIDERATIONS 

Defendant was 82 years old and sentenced to 

18 months to 7 years for Failure to Register. 

Was the impo,sition of the sentence manifestly 

unreasonable in co·nsidering his age, health 

and the "risks of COVID-19 infection?" 

Any issue relating to the safety conditio,ns of 

the priso,n, including such matters related to 

the pandemic, are not proper in a direct 

appeal, but instead would be properly 

addressed to the Department of Corr,ections. 

Crawford, 2021 PA Super 62 (4-9-21) 



RESTITUTION 

Must be ordered at sentencing but sentencing 
hearing can be bifurcated. 

Cochran, J-16-19 ( Pa. 1-20-21) 



DOUBLE JEOPARDY MISTRIAL 

Prosecutorial overreaching sufficient to invoke 

double jeopardy protections is expanded to 

include misconduct which not only deprives a 

defendant of a fair trial but is undertaken 

recklessly, with a conscious disregar1d for a 

substantial risk that such will be the result. 

Reckless as well as intentional misconduct is 

now sufficient. ( 2 baseball cap case). 

Johnson, J-65-19 (Pa. 5-19-20) 



MCCLELLAND VIOLATION CURED 

McClelland does not extend to cases where 

the defect in the preliminary hearing was 

"cured" at trial. Once a Defendant has gone to 

trial and has been found guilty, any defect in 

the preliminary hearing is rendered 

immaterial. 

Rivera, 2021 PA Super 54(3-29-21) 



Commonwealth v. Brown, 2020 PA Super 

241 (9-20-20) 

For DUI sentencing purposes, probation as set 

forth in the statute is a 'floor and not a ceiling. 

The court can consider the relevant sentencing 

f'actors. 

Commonwealth v. Hill, J-33-2020 (Pa. 9-30-

20) 

Guilt Without Further Punishment (GWOFP) is 

not a legal sentence for a DUI offense. 



Interactions with Law Enforcement 

It is a rare person who is not agitated to 

some extent when stopped by the 

police ... whether described as nervousness, 

apprehension, concern or otherwise, forced 

interaction with a police officer is not an 

everyday occurrence for the average citizen. 

Commonwealth v. Arrington, 2020 PA Super 

138 (6-9-20) 



Vehicle Stops 

Probable Cause to stop Vehicle-Smith, 2020 Pa. 

Super 209 (8-27-20) (unsafe speed under 

circumstances); Arrington( not just momentary 

or minor) 

Objective and not subjective standard-Wilson, 

2020 PA Super 205 (8-21-20)(not fast enough) 

Protective Weapons Search 

Must have reasonable suspicion to believe 

armed and dangerous- Arrington 



Citizen Interactions 

The courts must strive to ensure that the 

hypothetical reasonable person against who 

they measure constitutional rights is recognized 

as a real world person. 

Cost, J-7-2019{Pa. 1-

22-20) 

Investigative Detention 

Reasonable suspicion required-Powell, 2020 PA 

Super 19 (2-3-20) 

Frisk/ Pat-Down 

Possession of concealed firearm not enough 

because not inherently illegal-Price, 2019 PA 

Super 368 (12-31-19) 

Arrest/Custodial Detention 

Yes-asking if contraband, retaining ID card-Cost 

Yes-NCIC warrant-Bumbarger-2020 PA Super65 

(3-16-20) 



MIRANDA 

Constitutional protections cannot yield to 

convenient fictions. The reasonable person 

test must balance real world experience with 

the practical need to allocate a very modest 

degree of psychological coercion arising from a 

wide range of police conduct. 

Harper, 230 A.3d 1231 ( Pa. Super. 2020) 



Commonwealth v. Carter, 2020 PA Super 

141 (6-16-20) 

While waiver of Miranda depends on the 
totality of the circumstances, the defendant 

must be made aware "the general nature of 

the incident giving rise to the investigation". 

Otherwise, it is not knowing or intelligent. 



AGE DOES NOT NECESSARILY INVALIDATE 

APPARENT CONSENT 

A third party with apparent authority over the 

area to be searched may provide police with 

consent to search. The third party's age, 16 or 

17 in this case, did not invalidate the consent, 

The police acted reasonably in their belief that 

he controlled access to the premises (he was 

house sitting) and had apparent authority to 

consent. 

Rosario, 2021 PA Super 52 (3-23-21) 



Searches 

Consent to search standard is objective 

standard although subjective reasons are 

considered. 

Hawkins, 2020 PA Super 280 (12-10-

10) 

Consent can be implied under the 

circumstances. 

Fredrick, 2020 PA Super 79 (3-31-

20) 

Consent may be valid despite language barrier. 

Carmentes, 2020 PA Super 213 ( 9-

1-20) 



CONSENT-LANGUAGE BARRIER 

Consent valid despite language barrier. Police 

used Google Translate. 

Carmentes, 2020 PA Super 213 (9-1-20) 



Emergency Aid Exception 

Must be specific, objective and articulable facts 

which reasonably suggest that assistance is 

needed. 

Schneider, 2020 PA 218 (9-9-20) 

Inevitable Discovery 

Pric:e, 2020 PA Super 273 (11-20-20) 

Modern Technology 

PC to seize historical cell site location records 

Davis, 2020 PA Super 255 (10-23-20) 

Real time cell phone tracking admissible if 

warrant obtained under Wire-Tap Act 

Pacheco, 2020 PA Super 14 (1-24-

20) 

No SW needed for list of devices signed onto 

college Wi-Fi 



Commonwealth v. Trahey, J-64-19 (Pa. 4-

22-20) 

Exigency to justify search warrant for blood 

depends on the totality of the circumstances, 

and difficulty in obtaining the search warrant 

does not in and of itself establish exigency. 



BRADY REQUIREMENTS 

Detailed analysis of Brady requirements. If 

evidence only potentially useful, must show 

bad faith. 

Bagnall, J-28-20 (Pa. 8-18-20) 

Donoughe, 2020 PA Super 288 (12-18-20) 



Evidence 

Admissibility is a matter for discretion of 

the court. All relevant evidence is admissible, 

except as provided by law. Evidence is 

relevant if it has any tendency to make the 

existence of any fact that is of consequence to 

the determination of the matter, more 

probable or less probable. 

Commonwealth v. Williams, 

2021 PA Super 13 (1-26-21) 



Evidence Issues 

Excited utterances/ present sense impression

Rivera, 2020 PA Super 208 (8-25-20) 

Prior Consistent Statements-Lively, 2020 PA 

Super 100 (4-20-20) 

Authentication o,f Text Messages-Williams, 

2020 PA Su,per 246 {10-8-20) 

Impeachment of Witness-Williams,ld. 

Snitch Culture teatimony inadmissible-Purnell, 

2020 PA Super 127 {5-28-20) 



Dreaded 404(b) 

To argue otherwise is a blatant exercise of 

sophistry-McCullough 

It is critical to obtain a detailed proffer as to the 

proposed bad act testimony-Bidwell, 2018 Pa. 
Super 250 (9-11-18) 

Not admissible except for motive, intent, 

identity, history of case and ... this is not an 

exclusive list.-Bidwell 

" Must establish factual nexus to determine 

connective relevance" -Sarni, 2020 PA Super 

294 (12-22-20) 

Probative value must outweigh prejudice

balancing required, but may always fix with 



instruction.-Saez, 2019 PA Super 360 (12-20-

19) 

Prior Sexual abuse or misconduct! Must look 

at time overlap, similar relationships, similar 

locations, similar ages, similar methods-Saez; 

Cosby, 2019 PA Super 354 (12-10-19) 



Frye Standard/Hearing 

Court must have articulable grounds to believe 

that the expert witness has not applied 

accepted scientific methodology 

Bennett, 2020 PA Super 231 {9-22-

20} 



Photos 

Standards set forth in detail. If not 

inflammatory-admitted. If inflammatory

admitted only if essential evidentiary value 

outweighs likeliness of prejudice 

Wallace, 2021 PA Super 4 (1-8-21) 

Competency to Testify 

Factors set forth. Good analysis. Capacity to 

communicate, observe event, accurately recall 

(includes taint), and understand necessity to 

tell the truth. 

Meredith, 2019 PA Super 307 {10-

15-19) 



Confrontation 

Is it testimo,nial? Primary purpose test. Prove 

past events potentially relevant to late crim inal 

prosecution. 

Lu, 2019 PA Super 339 (11-13-19) 

No confrontation violation if defendant 

available to testify at trial. 

Bennett, 2019 PA Super 363 (12-20-
20) 

Act of providing a password is testimonial 

Davis, J-42-19 (Pa. 11-20-19) 



Sufficiency of Evidence 

A D is entitled to a fair trial. .. but not a perfect 

one. 

JMG, J-76-19 (Pa. 4-

22-20) 

Very fact specific, totality of the circumstances, 

reasonable inferences, circumstantial evidence 

is enough 

Yes 

RSP-Gomez, 2019 PA Super 359 (12-19-19) 

PNP-Gomez 

DCS-Carr, 2020 PA Super 10 (1-21-20)(0 in 

prison) 

Theft of Services-Nellem, 2020 PA. Super 139 

(6-10-20)(Jury decides value) 



More Yes 

Patronizing/ sexual servitude- Sipps, 2019 PA 

Super 370 (12-31-19)(knowledge inferred} 

Unlawful Contact-Davis, 2019 PA Super 365 

(12-23-19)( communicated for purposes of 

sexual acts) 

Still More Yes' 

Obstruction of Justice-Palchanes, 2019 PA 

Super 351 (11-27-19}(refused SW for blood) 

C to PWID- Beatty, 2020 PA Super 21 (2-4-

20}(knowledge of specific drug not required) 

ADF-Ballard, 2020 PA Super 295 (12-22-

20)(Credit card is access device) 

AA, REAP, PIC-Steele, 2020 PA Super 156 (7-6-

20)(chased other car firing shots) 

TBUT-McCullough, 2020 PA Super 72 (3-25-20} 

REAP-Headley, 2020 PA Super 271 (11-19-20) 



Still More Yes' ... Get the Point 

DUI (GI) 

AIA of Child-Widger, 2020 PA Super 192 (8-13-

20) 

First Degree Murder-Cox, 2020 PA Super 102 

(4-22-20) 

C to PWllD-Lynch, 2020 PA Super 262 {10-28-

20} 

REAP-Brockington, 2020 PA Super 73 (3-27-20) 

Best Yes 

DC-Battle of the Lights-McConnell, 2020 PA 

Super 300 (12-30-20) 

Identification 

Need not be positive and certain-Edwards 



Yes-Some No's 

Murder-Perez, 2019 PA Super 300(10-7-

190(10-30 people, shooting, what he didn't 
do) 

Homicide by Vehicle-Sanders, 2020 PA Super 

20 (2-3-20) 

ID Theft-Ballard, 2020 PA Super 295 (12-22-

20)(must be real person) 

CM-Edwards(,only recklessO 

PCS-Bowen, 2020 PA Super 9 (1-17-20) 

DD Resulting in Death-Peck, J-54-20 (Pa. 12-22-

20) 

Not Enough for Self-Defense-Brockington, 

2020 PA Super 73 (3-27-20) 



Drug Overdose Immunity 

Burden on the D to establish immunity-South, 

2020 PA Super 194 (8-13-20} 

Must have reasonable belief that the victim is 

in need of immediate attention because of a 

drug overdose event- Nunez, 2020 PA Super 

198 (8-18-20) 

Doesn't apply to contraband by inmate

Lehman, 2020 PA. Super 85 (4-6-20) 



PLEA AGREEMENT 

Defendant may waive appellate rights in 

exchange for a plea agreement. 

Hopkins, 2020 PA Super 25 (2-7-20) 



Sentencing 

Credit can be corrected at any time but there 

must be a hearing-Blair, 2020 PA Super 81 (3-

31-20) 

Court must consider particular circumstances 

of offense, the history and character of the 

defendant including prior record, age, 

personal characteristic and potential for 

rehabilitation- Summers, 2021 PA Super 11 (1-

21-21) 

If court deviates from the guidelines, it must 

demonstrate an awareness of such and state 

the reasons on the record-Beatty, 2020 PA 

Super 21 (2-4-20) 

Excessiveness-Must rely on sentencing factors; 

set forth reasons on the record; consider 

protection of the public; gravity of the offense 

to the extent it impacts the victim and 



community; D's rehabilitation needs

Derrickson, 2020 PA Super 264 (10-30-20) 

Factors-nature and circumstances of offense; 

history ad character of defendant; guidelines, 

PRS, observations of D; and "other factors" -

Sexton, 2019 PA Super 325 (1-28-19) 

Reasonableness is a fluid concept based on 

statutory factors ( 9781(d) and 9721(b))

Bradley, 2020 PA Super 183 (8-7-20) 

Excessive-

Lucky, 2020 PA Super 39 (2-13-20)(2.5 to 5, out 

of frustration 3.5 to 7) 

Wallace, 2021 PA Super 4 (1-8-21) ( double 

counted PRS) 

Watson, 2020 PA Super 28 (2-10-20)(use of 

improper factors; if resentence is higher a 

presumption of unreasonableness) 



Not Excessive 

Sexton, 2019 PA Super 325 (10-28-19) 

Derrickson, 2020 PA Super 264 (10-030-20) 

Davis, 2020 PA Super 255 (10-23-20) 

Lynch, 2020 PA Super 262 (10-28-20) 

Pacheo, 2020 PA Super 14 (1-24-20) 

Merger 

No-not same criminal act (touching her, her 

touching him)-Reslink, 2020 PA Super 289 (12-

28-20) 

No-different victims- Hernandez, 2020 PA 

Super 51 (3-10-20) 

Yes-only one conspiracy-Rivera 



Commonwealth v. Snook, 2020 PA Super 
51 {3-6-20) 

Many cases regarding enforcement of plea 

agreements. A petition to enforce a plea 

agreement is outside the ambit of a PCRA 

petition. 



Restitution 

Generally, unless mandatory, the court must 

consider the defendant's ability to pay 

Mulkin, 2020 PA Super 
30 (2-10-20); McCabe, 2020 PA Super 74 (3-27-

20) 

Must be ordered at sentencing, but sentencing 

hearing can be bifurcated. 

Muhammad, 2019 PA 
Super 294 (9-30-19}; Cochran, J-112-2019 (Pa. 
1-20-21) 



SORN A 

Registration creates a stigma that the 
registrant is a dangerous adult likely to 

commit further sexual offenses. This mark of 

disgrace, profoundly affects one,'s ability to 

obtain employment, education, and1 housing 

which in turn impedes one's ability to function 

as a productive memb·er of society. 

Muhhamod 2020 PA Super 
256 (10-23-20) 



SORNA II 

In response to Muniz and Butler I, the 

legislature amended SORNA I by enacting Act 

10 on February 21, 2018 , and Act 29 on June 

12, 2018. These Acts are collectively known as 

SORNA II. 



SORNA II 

SORNA II divides sex offenders into two 

subchapters: (1) H, which applies to an 

offender who committed a sexually violent 
offense on or after 12-20-12 (effective date of 

SORNA I); and (2) I, which applies to an 

individual who committed a sexually violent 

offense on or after 4-22-96, but before 12-20-

12, whose period of registration has not 

expired, or whose registration requirements 

under a form.er sexual offender registration 

law have not expired. 

Elliot, 2021 PA Super 58 (4-5-21) 



SORNA II-JUVENILES 

SORNA II registration requirements are not 

applicable to acts committed as a juvenile. 

Zeno, 2020 PA Super 111 (5-6-20) 

Lifetime registration not constitutional when 

crime committed as a juvenile because of the 

presumption of future dangerousness. 

Haines, 2019 PA Super 329 (10-30-19) 



SUBCHAPTER H 

Constitutional on its face but maiy be 

unconstitutional as applied. The irrebuttable 

presumption may be overcome by a scientific 

consensus that overturns the legislati,ve 

findings. 

Torsilieri, J-104-2019 (Pa. 6-6-20) 

Manzano, 2020 PA Super 206 (8-21-20) 

Mickley, 2020 PA Super 233 (9-24-20) 

Asher, 2020 PA Super 293 (12-21-20) 



UNCONSTITUTIONAL AS APPLIED 

Underlying case did not involve sexual 

behavior. 

Muhammad, 2020 PA Super 256 {10-23-20) 

Crime occurred before any registration 

requirements in existence. 

Santana, 2020 PA Super 252 (10-20-20) 



SVP 

SVP designation procedure is constitutional. 

Butler, J-89-19 (Pa. 3-26-20)( Butler II) 



SUBCHAPTER I 

The registration, notification and counseling 

requirements (RNC) are collateral 

consequences and do not constitute criminal 

punishment. ( Smith, Lacombe) The RNC 

requirements applicable to SVPs under 

subchapter H are not punitive (Butler II). 

Because the RNC requirements applicable to 

SVPs under subchapter H are less burdensome 

than subchapter I , it follows that those 

requirements are not punitive and do not 

violate the ex-post facto clauses. 

Elliott, 2021 PA Super 58 (4-5-21) 



OPEN SORNA II QUESTIONS 

Does an individual have to register under SC I 

as a former sexual offender? Defendant was 

incarcerated when SORNA was enacted and 

then advised that he was considered a tier Ill 

lifetime registrant. 

Moose, 2021 PA Super 2 (1-4-21) 

Can SORNA registration be attacked through a 

motion to enforce a plea agreement? Likely 

yes, if the defendant can demonstrate that the 

application of those requirements wo,uld 

exceed the terms of the agreed upon 

sentence. 

Moose, 2021 PA Super 2 {1-4-21) 



OPEN SORNA II QUESTION 

Whether subchapter H is constitutional as to 

non-SVP offenders? Science apparently shows 
that sex offenders have low recidivism rates. Is 

one's right to reputation impaired by the 

irrebuttable presumption that all registrants 

pose a high risk of recidivism? 

Torsilieri, 232 A.3d 567 (Pa. 2020) 

Snyder, 2021 PA Super 63 (4-9-21)(waived 

issue) 



OPEN SORNA II QUESTION 

Is subchapter H punitive under the Mendoza

Martinez factors and if so, must the facts be 
submitted to a jury and be found beyond a 

reasonable doubt under Alleyne? 

Snyder, 2021 PA Super 63 (4-9-21)(1mplicates 

legality of sentence but waived) 



ROLE OF APPELLATE COURTS 

The court has the limited role as an error

correcting appellate court and it is limited to 
reviewing the trial court's appraisal of 

prosecutorial acts or omissions. While 

Pennsylvania has a right-for-any-reason 

doctrine that permits the court to expand its 

scope of review to affirm the trial court on any 

basis, it does not have the corollary doctrine 

of basic and fundamental error which would 

allow the court to correct egregious errors 

that his counsel or an appellant has 

overlooked. 

Felder, 2021 PA Super 21 (2-17-21) 



    SORNA II SUBCHAPTER H 

Defendant plead guilty to rape of a mentally 

disabled person and was required to register 

for life.  

Through a PCRA defendant claimed that 

SORNA infringes on his fundamental right to 

reputation as it contains an irrebuttable 

presumption that sexual offenders pose a high 

risk of committing additional sexual offenses. 

The trial court dismissed the PCRA without a 

hearing. In his 907 response, defendant 

referenced that the trial court in Torsilieri 

found SORNA (Subchapter H) to be 

unconstitutional. 

In Torsilieri, the Supreme Court acknowledged 

that, based on the evidence that the 

defendant presented before the trial court, he 

posed “ colorable constitutional challenges” to 

Subchapter H and in particular the following 



legislative determinations: (1) that all sex 

offenders pose a high risk of recidivism, and 

(2) that the tier based registration system 

protects the public from the dangers of 

recidivism. 

The court could not conclude that the 

defendant had sufficiently undermined the 

validity of the legislative findings and 

remanded to the trial court to allow the 

parties to address whether a consensus has 

developed to call into question the relevant 

legislative policy decisions impacting 

offenders’ constitutional rights. 

Although Defendant did not proffer any 

evidence, the case was remanded for a 

hearing. 

Young, 709 MDA 2020, J‐S01035‐21(4‐13‐

21)(non‐precedential) 

      


