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A Primer on Effective Oral Appellate Advocacy 
Before the Superior Court of Pennsylvania 

 
By 

Honorable Mary Jane Bowes 
Superior Court Judge 

 
I. Request for Oral Argument: 
 
A. Upon receipt of the appellant’s brief, the prothonotary shall ask 

appellant if oral argument is requested.  If appellant does not request 
oral argument, the matter will be submitted on the briefs unless 
appellee petitions the Court for oral argument, which may or may not 
be granted.  Pa.R.A.P. 3521 

 
B. If a briefing schedule is not met, a party may file a motion to preclude 

oral argument by the other side. 
 
C. If a brief is not timely filed, oral argument will be automatically denied, 

except by permission of the Court.  Pa.R.A.P. 2188. 
 
D. If the right to oral argument is lost, counsel should still attend and sit 

at counsel table in the event that the Court has any questions to ask of 
counsel.  IOP § 65.34 B. 

 
E. If oral argument is denied at the time of oral argument and counsel 

believes that it is in error, he should not argue with the Court about it, 
but should quietly discuss it with the court crier to see if the confusion 
can be resolved before both counsel depart. 

 
F. If counsel is wrongly denied oral argument, he should file a motion 

with the Court setting forth all material facts and seek oral argument 
before the next available panel. 

 
II. Attendance at Oral Argument: 
 
A. Determine the composition of your panel on the Superior Court 

website (www.pacourts.us/courts/superior-court/).  If possible, attend 
oral argument the day before to get a feel for the courtroom and the 
particular style of your panel. 

 
B. Report at the time indicated on the notice of oral argument. 
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C. Superior Court has expedited argument in which each counsel has five 
minutes to argue: 

 
 Chosen in approximately 20% of cases. 
 Both counsel must agree to it. 
 Good if one major issue to be argued. 
 Unargued issues aren’t waived as long as they are briefed. 
 Moves argument up to front of list so that counsel can complete his 

oral argument quickly. 
 If one counsel is present at starting time and other counsel is not, 

and counsel who is present requests expedited argument, it may be 
granted, and will proceed with only one counsel arguing.  Don’t 
think, “I’m far down on the list, so I’ll show up mid-morning.” 

 No adverse inferences are drawn by the Court with regard to the 
decision to expedite oral argument. 

 Expedited status can be requested at any time throughout the day 
if it seems that the list is taking too long. 

 Appellant can request rebuttal time, which is deducted from the five 
minutes allotted to his argument. 

 
D. If there are multiple counsel on your side, determine in advance how 

the argument time will be split and announce it to the Court.  OP § 
65.34. 

 
III. Oral Argument: 
 
A. Wait until judges have the briefs in front of them and are ready to 

listen before beginning oral argument. 
 
B. Introduce yourself and who you represent. 
 
C. Ask for rebuttal before you begin your argument, but don’t use it 

unless it is true rebuttal. 
 
D. Do not read your argument, but have a brief outline prepared to insure 

that you cover your points in the event you are distracted by 
questions. 

 
E. Start with your strongest argument first. 
 
F. Do not recite the facts.  The briefs have been studied by the Court.  

Move into your first argument and use the pertinent facts to support 
your contentions. 
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G. You do not need to argue all the issues preserved and briefed.  You 
may indicate to the Court that you are relying upon the brief for some 
of the issues or arguments. 

 
H. Do not feel compelled to use all of your time.  If you are getting any 

indicators that the Court is growing impatient with a line of argument 
or comprehends your point, move on or sit down. 

 
I. Be prepared to answer some fundamental questions: 
 

 Does this Court have jurisdiction over this matter, i.e. is it a final 
and appealable order? 

 What is our standard of review in your case? 
 What is our scope of review? 
 Are all material transcripts/documents/exhibits in the certified 

record?  If not, why not? 
 If the opposing party has filed any motions with the appellate court, 

be prepared to respond to those motions. 
 If the appellee claims waiver of any issues, be prepared to explain 

why waiver did not occur and how the issue was preserved. 
 Exactly where did the lower court commit error? 
 

J. Speak loudly!  The appellate courtrooms are often large, older and 
may not have the best acoustics. 

 
IV. Miscellaneous: 
 
A. Know the record perfectly and completely.  It is not persuasive 

argument to say that you were not the trial lawyer, and therefore 
cannot answer questions of the Court.  

 
B. If a pertinent case has been handed down by the Superior or Supreme 

Court since the filing of the briefs, bring sufficient copies to court and 
request permission to submit them to the Court through the crier. 

 
C. If an issue arises that needs clarification, request permission from the 

Court to file a post-argument submission.  Pa.R.A.P. 2501. 
 
D. There are no objections in appellate argument. 
 
E. Do not grimace or make faces when your opponent is presenting his 

argument.  It is unprofessional.  If he is inclined to misrepresent the 
facts, use your argument or rebuttal time to set the record straight.  
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Otherwise, be aware that the Court does not rely upon oral argument 
for establishing facts. 

 
F. If, in your argument, you want to refer to a case authored by one of 

the sitting judges, make a brief reference what the case was about; 
each judge has authored so many cases that names sometimes do not 
trigger the precedential value of the case. 

 
G. Do not argue or pose hypothetical questions to the judges. 
 
H. If a judge asks you a question before you even get started, do not be 

concerned, that means the judge has thought about the case or has 
strong feelings—this may be the judge who will author the decision so 
make sure his or her question is answered. 

 
I. If confronted with a judge whose questions are dominating your 

argument time, try to answer the questions, but make a concerted 
effort to return your argument. Respectfully request additional time. 

 
J. The reproduced record is not on the bench.  If you want to refer to a 

key document or exhibit or a portion of the transcript, include it in 
your brief as an appendix. 

 
V. Post-Argument: 
 
A. If the decision of the Court is a memorandum decision, it has no 

precedential value to the bench or bar, although it can be used for 
persuasive citation.  OP § 65.37.    If counsel believes that it should be 
published for reasons other than to illustrate his legal acumen, he may 
so petition the Court pursuant to OP § 65.37 (B). 

 
B. Petitions for reconsideration/reargument are a potential avenue of 

relief if the decision is adverse.  These petitions are granted in 
approximately 9% of the cases in which such petitions are filed and 
should be considered if there is a vigorous dissent to the majority 
decision.  Pa.R.A.P. 2541. 

 
 
Caution:  This brief outline highlights some of the salient points pertaining 
to oral argument, but should not serve as a substitute for a complete review 
of all appellate rules pertaining to oral argument or practice before the 
Superior Court.   
 
The above comments solely reflect the views of the author. 


